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The Sale of Goods Act 

History of the Act 

History of the Act.—The history of this enactment has been explained as 
follows by the Special Committee in their report. The Committee was com¬ 
posed of such lawyers of eminence as Mr. D.F. Mulla, Mr. Jayakar, Mr. 
Alladi Krishnaswami Iyer, the Advocate-General, Madras, with the Hon. Sir 
B. L. Mitter, Law Member of the Council of the Governor-General as the 
Chairman. They said :— 

1. “Whatever merit the simple and elementary rules embodied in the 

Indian Contract Act may have had, and however sufficient and 
suitable they may have been for the needs which they were intended 
to meet in 1872, the passage of time has revealed defects the 
removal of which has become recessary in order to keep the law 
abreast of the developments of modern business relations. The law 
relating to the sale of goods appertains mainly to mercantile 
transactions. There can be no doubt that during the last half 
century conditions in this country relating to trade and business 
have undergone material changes. Methods of business have 
largely altered and new relations have arisen between man and 
man. In dealing with these relations, it has been necessary to 
give recognition to new principles, and the Indian Courts have 
found that a law enacted more than fifty years ago is entirely 
inadequate to enable them to deal with these new relations or give 
effect to the new principles. The result has been that on various 
occasions the Courts have had to hold that Chapter VII of the 
Indian Contract Act is not exhaustive, and to import therein 
analogies from the decisions of the English Courts. 

2. In mercantile transactions a conflict of laws should, as rar as 

possible, be avoided. Uniformity of law in various countries, 
particulary in those which have business or trade dealings with one 
another, is highly convenient and desirable. We, therefore, 
approve of the proposal to adopt the provisions of the English Sale 
of Goods Act so far as they are suitable to Indian conditions as 
the basis for the present Bill, and thus to make the Indian Law * 
relating to the sale of goods as nearly as possible uniform with the 
law in force in other parts of the British Empire. 

3. A detailed explanation of the various clauses of the Bill is set out in 

our notes on clauses. But we think it desirable to draw attention 
to the following few points of importance : 

(a) The present Bill embodies the principle that the question 
whether a contract for the sale of goods does not pass the 
property in the goods from the buyer to the seller must in all 
cases be determined by the intention of the parties to the 
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comract. The provisions of Chapter VII of the Indian Contract 
Act are vague and conflicting on this point. The Bill codifies 

h ru es by wb,Ln ^at intention may be ascertained, but the 

co,,.ra't defining ,hc intention or by an, 
tances, including the conduct of the parties, rendering it 
ascertainable. In following this principle we have borne in 
mind that in mercantile matters the certainty of the rules is 

often of more importance than the substance. If the parties 

know beforehand what their legal position is, they can pro- 
vide for their particular wants by express stipulations. Sale 
after all, is a consensual contract, and the Bill does not prevent 
the parties from making any bargain they please. Its object 
is to lay down clear rules for the cases where the parties have 
eitner formed no intention or failed to express it. 


(b) The distinction between a sale and an agreement to sell which 
was not clear in Chapter VII of the Indian Contract Act has 

been clearly brought out. This distinction is very necessary 

to determine the rights and liabilities of the parties to the 
contract. 


(c) It is made cle3r that a contract oi Saie can be made by mere 

offer and acceptance. Neither payment nor delivery is neces¬ 
sary for the purpose. 

(d) Before 1893 the law in England relating to warranties and condi¬ 
tions was in a very confused state. In the Indian Contract Act 
the word “warranty” has been used in a very vague sense. In 
some provisions it denotes a condition which would enable a 
party aggrieved by its breach to repudiate the contract, while 
in others it enables him to claim damages only. In the Bill this 
ambiguity has been removed. 

(e) There is miu* conflict of decisions in India regarding the mean¬ 

ing of section 108 of the Indian Contract Act which relates to 
sales by ostensible owners. This is to a certain extent due to 
the obscure phraseology of the section itself. We had tried to 
remove this obscurity in clauses 27 to 30 of the Bill to simplify 
the law on the subject. 

(f) We have elaborated the rules relating to delivery to carriers, 

stoppage in transit and auction sales. 

(g) We have anxiously considered the question of the retenuou of 
the Illustrations appearing in Chapter VII of the Indian Con¬ 
tract Act and of the insertion of Illustrations to new provisions. 
Our decision is that the better policy is to forego all Illustra¬ 
tions, leaving the Courts to construe the sections as they stand. 
(Report of the Special Committee). 

This being a highly technical piece of Legislation, the Bill was referred to 
a Select Committee, who in the course of their report said :— 

“The History of this Bill is as follows :—In 1926-27 an exhaustive 
examination of the case-law bearing on certain portions of the 
Indian Contract Act, 1872, including Chapter VII, which embodies 
the law relating to sale of goods, was made in the Legislative 
Department under the supervision of the late Mr. S. R. Das, then 
Law Member of the Executive Council of the Governor-General. 
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In 1928 the results of that examination were considered by Mr. 
D. F. Malla (now Sir Dinsha Mulla), at that time holding the 
office of the Law Member, and a draft Bill was prepared on the 
lines of the English Sale of Goods Act, 1893 (56 and 57 Vic., c. 
71), embodying the provisions of law relating to sale of goods in 
a separate enactment. In order to ensure general approval for a. 
measure of such a highly technical character, the Government of 
India in 1929 appointed a Committee consisting of the Honourable 
the Law Member, Sir Dinsha Mulla, Mr. A. Krishnaswami Ayyar, 
the Advocate-General of Madras and Mr. M. R. jayakar, Banister- 
at-Law, M.L.A., to consider generally the question of amending 
the law relating to sale of goods contained in Chapter VII of the 
Indian Contract Act, 1872, and in particular to examine the drait 
Bill. This Committee agreed to the proposal that the law relating 
to the sale of goods should be embodied in a separate enactment, 
and considered the draft Bill referred to them, in which they made 
certain additions and alterations. The Bill as sealed by the 
Committee was circulated for opinion by executive order, and was 
introduced in the Legislative Assembly in September 1929. The 
reasons for the various clauses of the Bill are fully set out in the 
Report of the Committee which was appended as a Statement of 
Objects and Reasons thereto. The opinions received show that 
the Bill has met with almost unanimous approval in legal and 
commercial circles. The object, thr^'L.c, for which the Com¬ 
mittee was appointed has b^n amply justified. 

After considering the opinions received, we find ourselves in agreement 

with almost all the provisions contained in the Bill.” 

% 

Section 1 (2) was substituted by the Adaptation of Laws Order, 1950 and 
Act 3 of 1951. 

The History of the English Sale of Goods Act is as follows.— The English 
Sale of Goods Bill was originally drafted by Mr. Chalmers in 1888. He then 
settled it in consultation with Lord Herschell, who kindly consented to take 
charge of it. In 1889, Lord Herschell introduced it in the House of Lords, not 
to press it on, but to get criticisms on it. In 1890 there was no opportunity 
of proceeding with it. but in 1891 the Bill was again introduced in the Lords, 
and referred to a Select Committee. It had in the meantime, teen criticised by 
Lord Bramwell, Mr. Walter Ker, and other lawyers and the Bar Committee had 
submitted a valuable memorandum on it. In the Lords it was carefully con¬ 
sidered by a Select Committee, consisting of Lords Herschell, Halsbury, 
Bramwell, and Watson. Professor Richard Brown and Mr. Spens of Glasgow 
took an infinity of pains to suggest the necessary amendments. In 1893 the 
Bill was again passed through the Lords in the form in which it was settled 
in 1892. It was then considered by a Select Committee of the House of 
Commons and further amended. The Committee consisted of Sir Charles 
Russel! A. G., Sir R. Webster Q. C., Mr. Asher Q. C. (the Scotch Solicitor- 
General), Mr. Shiress Will, Q. C., Mr. Bousfield, Q. C., Mr. Ambrose, Q. C. 
and Mr. Mather. Some of the amendments introduced by the Commons 
were modified on its return to the Lords, and it was finally settled in its present 

r T he ' n . '* s or 'S' na l form, was drafted on the same lines as the 
Bills of Exchange Bill. On Lord Herschell’s advice it endeavoured to reproduce 
as exactly as possible the existing law, leaving any amendments that might 
seem desirable to be. introduced in committee on the authority of the Legis¬ 
lature. In mercantile matters, the certainty of the rule, is often of more 
importance than the substance of the rule (C/ Lackyer v. Ojfiey , 1 TR at p. 259). 
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If the parties know beforehand what their 'legal posibon is, they can provide 
for their partierdar wants by express stipulation. Sale is a consensual contract 
and the Act does not seek to prevent the parties from making any bargain they 

please Its object is to lay down clear rules for the case where the parties have 
either formed no intention, or failed to express it. 

General Operation.—“The English Sale of Goods Act 1893” savs Lord 
Parker, “is in fact merely a codification, and, as is generally admitted a very 

Hemhod' an <J correct codification of this branch of English mercantile law 
It embodies the principle that the question whether a contract for sale of 

d ° n ° r °K T pa . ss P r °P. ert y in the goods contracted to be sold 

must in aH cases be determined by the intention of the parties to the contract. 
The Act codifies the rules by which that intention is to be ascertained but the 
inference based on the rules may always be displaced by the terms’ of the 
contract itself or the surrounding circumstances, including the conduct of 
the parties. No doubt the municipal law with reference to which the parties 

enter into the particular transaction is material in considering their intention 

as to the passing of the property ; and if it appears that they contracted with 
reference to a municipal law other than English and if it be further proved 
that the municipal law is different in any material respect from the English law 
this will of course be taken into account in determining their intention But 
having regard to the presumption that, unless the contrary be y roved, the general 
law of a foreign country is the same as the English law the mere fact that the 
contract was entered into with reference to the law of another country will be 
immaterial”. [The Parchim , (1918) AC 157, at pp. 160, 161, PC]. 

Place where the English Sale of Goods Act has been adopted as the basis 
for legislation.—The following countries have adopted the English Sale of Goods 
Act as the model for legislation on this branch of law : 

Alberta, Sale of Goods Ordinance, Terr. Cons. Ord. 1898, c. 39 (omits 
Section 22). 


Australia (all States). 

Bahamas Sale of Goods Ordinance, 4 Edw. 7 c. 37 [omits Sections 49 (3) 
and 59, as applicable to Scottish law]. 

Barbados, 1895, No. 91 (omits Sections 4, 17 and 22). 


British Columbia, Rev. St. 1911, clause 203 (has Section 4, value 50 
dollars ; has Section 22, but introduces for protection of subsequent buyers, etc., 
special provisions as to formalities of conditional sales). 


British Guiana, Sale of Goods Ordinance, 1913 (Ord. No. 26) (has 
Section 4, value 48 dollars ; has Section 22, which applies to “goods sold in 
any public market held under the authority of the Government, or otherwise 
in accordance with the law, according to the usage of the market” ; Section 60, 
sub-section (2), adds to the savings the law of warranty and suretyship). 

British Honduras, 1899, No. 14. 

Canada (all provinces except Qubec). 

Ceylon, 1896, No. 11 (Section 4 is applied to all contracts for the sale of 
goods, by omitting woids limiting the value ; Section 22 is omitted). 




HISTORY OF THE ACT 


5 



Gibraltar, 1895, No. 20 (has Section 4, value 250 pesetas ; omits Sec¬ 
tion 22). 

Hong Kong, 1896, No. 7 (has Section 4, value 100 dollars ; has Section 22 
and defines market overt). 

India. 


Isle of Man, 1895, Sale of Goods Act (has Section 4, value £5 ; Section 
24-Eng. Section 22, but is subject to the provisions of Section 26 as to revesting 
of property on conviction where goods are stolen). 

Jamaica, 1895, No. 12 (omits Section 22). 

Manitoba, Rev. Stat. 1902, c. 152 (has Section 4, value 50 dollars; omits 
Section 22). 


New Brunswick, 1919, c. 4. 

Newfoundland, 1899, 62, Viet, c. 2 (has Section 4, value 50 dollars; omits 
Section 22). 

New Zealand, 1895, No. 23, now Sale of Goods Act, 1908, No. 168 
(Section 24-Eng. Section 22, but sub-section (3) enacts that nothing in the 
Act “shall be construed to create a market overt in New Zealand”). 


North-West Territories of Canada, Consol, Ord. 1905, c. 39 [has Section 4, 
value 50 dollars ; omits Section 22 ; and adopts Sections 49 (3) and 59 from 
Scottish law]. 


Nova Scotia, Sale of Goods Act, 1910 (has Section 4, value 40 dollars ; 
and Section 32, sub-section (3), is made to apply to “sea, lake, or river” 
transit). 


Ontario, c. 40, 1920. 

Pakistan. 

Prince Edward Island, 1919, c. 11. 

Queensland, 1896, 60 Viet. No. 6 (omits Section 22). 


Saskatchewan, Sale of Goods Act, Rev. Stat. 1909, c. 147 [has Section 4 
(50 dollars). The proviso to Section 14, sub-section (1) is not adopted, whereas 
Sections 49 (3) (dealing with interest on the price) and 59 (payment into Court) 
are adopted from Scottish law]. 


South Australia, 1895, No. 630. 

St. Vincent. 

Tanganyika. 






Tasmania, 1896, No. 14 [does not adopt the Scottish law declared in 
Sections 49 (3) and 59; adds in Section 31 the words “or wa-rant” after “writ of 
fieri facias" and before “or other writ”. Section 27, sub-section (2), saves the 
law relating to ‘‘cattle”]. 




Trinidad and Tobago, 1895 No. 64 (omits Section 22). 
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Zanzibar. 


Victoria, 1896, No 1422. (Part l is identical with the English Act, but 

the Victoria Act has a wider scope and provides for the law relating to consig¬ 
nees, mercantile agents, documents of title to goods, etc). 


Western Australia, 1895, No. 41. 


37 out of 53 States in U.S.A. have adopted it. 


(Benjamin on Sale, pages 196-197, Chalmers’ Sale of Goods, pages 157-158 
Journal of Comparative Legislation, 3rd Series, Vol. II, p. 79). 


Construction of the Act.-The Act, just as the English Sale of Goods Act 

is divided into Chapters, and lhose Chapters are again sub-divided by various 

headings. Regard must be had to these divisions in construing the Act (Inslis 
v. Robertson, (1898) AC 616 at p. 630). * ' * ” 


,, i The f Ac , t is Jargely a reproduction of the English Sale of Goods Act, 1893 
the law of sale of goods in both the countries is now the same, and, therefore’ 
English authorities or interpretation of different sections, although not techni¬ 
cally binding, in India, would still have great persuasive value. Consolidated 

v - Co ff ee Board, Bangalore , AIR 1980 SC 1468 (1490): 1980 Tex 

LR 1723 : (1980) 3 SCC 358 : 1980 SCC (Tax) 279. V 


Canon of Construction. — The canon for construing a codifying Act was 
discussed by the House of Lords in a case on the Bills of Exchange Act, 1882. 

I think”, says Lord Herschell, “the proper course is in the first instance to 
examine the language of the statute, and see what is its natural meaning, 
uninfluenced by any considerations derived from the previous state of the law ; 
and not to start with inquiring how the law previously stood, and then assuming 
that it was probably intended to leave it unaltered, to see if it will bear an inter- 
pretation in conformity with this view". 


But, of course, as he proceeds to point out, if any provision be of doubtful 
import resort to the previous state of the law would be perfectly legitimate 
[Vagliano v. Bank of England , (1891) AC 107 at p. 145]. 


Construction of mercantile contracts.—As a general rule there is in law 
no difference of construction between mercantile contracts and other instru¬ 
ments. The grammatical meaning is, as in other cases, the meaning to be 
adopted unless there be some reasons to the contrary. (Per Jessel M R ) 
Southwell v. Bowditch, (1876) 1CPD p. 376, 45 LJCP 630. But “in looking 
at a document between businessmen, I do not think it is wise to look at technical 
rules of construction. I think it is well to look at the whole document, to 
look at the subject matter with which the parties are dealing, and then to take 
the words in their natural and ordinary meaning and construe the document in 
that way.” [Per Lord Halsbury Tatham v. Burr, (1898) AC 382 (386) : 67 LJCP 
463]. In dealing with mercantile instruments the court must look at the sub¬ 
stance of the matter and is not restrained to such nicety of construction as is 

the case with regard to conveyances, pleadings and the like. [Cockborn v 
Alexander, (1848) 6 CB 791, 814 ; 18 LJCP 74,83, per Maule, J.] Mansfield,’ 
CJ, said that all mercantile documents ought to have a liberal interpretation.’ 
As has been laid down by the courts, in construing mercantile contracts the 
governing principle must be to ascertain the intention of the parties through 
the word, they have used. [McCannel i\ Murphy, (1873) LR 5 PC 203 218] 


HISTORY OF THE ACT 
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Another principle of construction of mercantile contracts is that “no 
clause should as far as possible be regarded as superfluous ; courts must assume 
that each clause was inserted by the parties for some good purpose with some 
definite meaning. This is the usual rule in all mercantile contracts ; and 
merchants are not in the habit of inserting in their contracts stipulations to 
which they do not attach some value or importance.” [Bowes v. Shand(liTJ) 
2 App. Cas. 455]. 


Their Lordships of the Privy Council stated that in respect of mercantile 
instruments the construction which commended itself to their Lordships is 
“one that gave a meaning to every part of the document.” (Thakurrani v. Rae 
Jagupal, 31 IA 142). 


Conflict of Laws.—Where the contract is made in on? place and is to be 
performed at another place ; the contract is governed by the law of the latter 
place —Benaim v. Debono, (1924) AC 514 ; Kahler v. Midland Bank Ltd (1950) 
AC 24. ' 

\ _ 

Scope of Act.—The Act does not apply to cases relating to immovable 
property—AIR (1931) Rang 109 : 9 Rang 13 : 134 IC 511. A shopkeeper apart, 
from special legislation can refuse to deal with member of public -AIR ( 1954 ) 
All 203 : 147 IC 982 : (1934) AU 43. 

Uniformity of rules desirable—It is highly desirable that the law relating 
to the construction of mercantile contracts and the remedies for the breach 
should generally proceed on the same principle in all parts of the world ; and 
especially that this uniformity should prevail in respect of a mother country 
and its dependencies. Similarly courts in India should as far as possible, proceed 
on one and the same principle in construing contracts among merchants in 
different parts of the country. [Dimeck v. Corlctt, (1858), y* Moo PC 199 299 • 
Remfry Sale of Goods, Tagore Law Lectures]. ’ ’ 


Trade usages.—Mercantile contracts are also largely controlled by trade 
usages, and trade customs—a trade usage being merely a usage so general and 
well understood with reference to the business, place and class of persons that 
the parties are presumed to have made their contract with tacit reference to 
it and to have intended to be governed by it in the same way and to the same 
extent as other like cases. [Moult v. Holliday , (1898) 1 QB 125], 


Bibliography.—The important text books on the Law of Sale of Goods 
are constantly re-edited and brought up to date. The reader may most usefullv 
consult the following among others—Benjamin’s Sale of Personal Prooertv • 
Story’s Sale of Personal Property ; Blackburn’s Contract of Sale • Camobeil’s 
Law of Sale and Mercantile Agency ; Tiffany on Sale of Goods • Remfrv on 
the Sale of Goods in British India (TLL) ; Chalmers Sale of GoodsAct (A verv 
clear and concise statement of the Law on the subject) ; (Chalmer’s articles on 
this title contributed to Halsbury’s Laws of England, as well as the 11th Edition 
of the Encyclopaedia Britannica may also be usefully consulted) • Brown’s Sal* 
of Goods Act (Soctland) ; E. J. Schuster’s Principles of German Civil Law (of 
sales) ; Beddarride’s Des achats et ventes commercials ; Pothier’s Trcdte fa 
contract de vente ; Schmitthoff Sale of Goods. The chapters relating to S^ 

of Goods in the following books :-Story on Contracts ; ChSy on Confarts 

i^°I l ° Ck * nC L“’ s Co “ Act and other comment 
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plwi'iV £° oley s C % se . s on Sales [in the Hornbook Case Series (American)]; 
Erwin s Cases on Sales ; Burdick’s Sale of Personal Property (American) • 

Estrich on Instalment Sales; Isaac on Conditional Sales in Bankruptcy; Mechem 
on Sales of Personal Property (2 Vols.) ; Terry’s Commentaries on the American 
Uniform Sales Act; Thompson on Sale Contracts as applied to Bonds • Waite 
on Sales ; Warvelle on Vendors and Purchasers ; Dart on Vendors and 
Purchasers ; Williston on Sales (2 Vols.) ; Woodward’s Cases on Sales. 



The Sale of Goods Act 


(ACT No. 3 OF 1930) 1 

[15th March, 1930] 

As amended by Act No. 33 of 1963, published in the Gazette of India 

Extraordinary Part II, dated 23rd September, 1963. 

An Act to define and amend the law relating to the sale of goods 

WHEREAS it is expedient to define and amend the law relating to the sale 
of goods. It is hereby enacted as follows :— 


CHAPTER I 
PRELIMINARY 


1. Short title, extent and commencement.—(1) This Act 
may be called the 2 [* * *] Sale of Goods Act, 1930. 

a [(2) It extends to the whole of India ‘[except the State of 
Jammu and Kashmir].] 

(3) It shall come into force on the 1st day of July, 1930. 



2 . 

3. 

4. 


For Statement of Objects and Reasons and for Report of Special 
Committee, see Gazette of India, 1929, Pt. V, p. 163 : for Reoort of 
Select Committee, see ibid, 1930, Pt. V, p. 1. 

The Act has been extended to Berar by Act 4 of 1941 and to PnnHi. 
cherry by Act 26 of 1968, Section 3, Pt. I of Sch. 1. 

The word “Indian” is omitted by Amendment Act 33 of 1963. 

Subs, by the A.O. 1950, for the former sub-section. 

Subs, by Act 3 of 1951, Section 3 and Sch., for “except Part B 
States”. * 
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ansactions : 


r J3d« %$Z 

sel a r S r Sable /°. SalCS taX r If > howcvcr - there exist distinS and 

s parate contact, one for the transfer of materials for monev 
onsideration an^ th- other for payment remuneration for services 
and for work done, -ax can be levied on the sale and supply of 
materials which m ta,: were supplied under different agreements 
together independency of the building contract —Dalmia Co. Ltd. 
V cji ,at f. °li A5 i5 t 1958 ) Assam 169, following AIR (1958) SC 

,n?n Wh 'u Ch ' ,eld that Sertlon 2 ( h ) of Madras Sales Tax Act 9 of 

AID ,^l l oro!> mposec ' sales ‘ ,ax on works contracts was ultra vires 
AIR H958) SC 560 was followed in AIR (1958) SC 664. 


(») From Contract for V'o'k and Labour : If the substance of the 
contract is the production of something to be sold, for example 
making of false teeth, Ire v. Griffin, (1861) 30 LJQB 252 : AIR 
1939 Nag 19 : 1939 NL.I i i8 or sale of photograph taken by street 
photographer, Newman v. Lipman, (1951) 1 KB 333, then it is a 
sale; if on the other hand the main object is the exercise of skill 

and labour and it is only ancillary to this that property will pass, 
it is a contract for work and labour, for example, commissioning a’ 
painter to paint a portrait —Robinson v. Graves , (1935) 1 KB 579 • 
See also (1952) 1 AER 1191. 


(Hi) From Mortgage by Conditional Sale; : If the money paid by the 
grantee is not a fair price for the absolute purchase of the estate, 
if the conveyancing charges are borne by the grantor, etc. these 
point to the transaction being a mortgage by conditional sale and 
not a sale with a clause for repurchase. 


(/v) From Hire-purchase : In a hire transaction the hirer is not a buyer 
until he has paid the last instalment and exercised the option to 
purchase. See AIR (1955) Nag 269 : (1955) NLJ 375 (the burden 
of proof of instalments is on hirer. Even if nearly all instalments 
have been paid the court will not relieve the hirer). See also 
AIR (1934) Nag 151 ; AIR (1929) Rang 368 ; Bihar Sales Tax Act 
19 of 1947, Section 2 (g). Sale includes also hire purchase—AIR 
(1957) Pat 194. 


(v) Commission agent buying goods for principal and transferring them to 
him as agent and not vendor — AIR (1956) All 710 : (1956) ALJ 619. 
See AIR (1958) Pat 414 holding relationship of parties was that 
of seller and buyer and not of principal and agent. 

History of law of sale.—-The Roman Law differs fundamentally from 
modern English Law ; under the former the contract is different from the con¬ 
veyance. Further there must be a fixed price. Lord Mansfield can be said to be 
the father of mercantile law and also of the law of sale of goods. He extract¬ 
ed general legal principles from mercantile custom and was assisted in this 
process by the merchants of London who served on his special juries. Pothier, 
the great jurist of France who lived in the 18th century, also influenced the law 
of sale of goods through his monumental Traite des Obligations and Traite du 
contrat de Vente on which the French commercial code is based. Blackburn 
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wrote the classical work, Contract of Sale , in 1845, and it is the mo.,t authorita¬ 
tive textbook today. Benjamin on sale published in 1868 also belongs to this 
category and the author who supported the Southern States in the American 
Civil War escaped to England after their defeat and became Queen's Counsel in 
1872. Towards the end of the 19th century the process of commercial codifi¬ 
cation began in England which found in Sir Mackenzie Chalmers a great jurist 
as well as a great draftsman. He was responsible for the drafting of three 
important statutes, namely, the Bills of Exchange Act, 1882, the Sale of Goods 
Act, 1893, and the Marine Insurance Act, 1906. Anyhow perfection cannot be 
claimed for the English Sale of Goods Act and there are a few blemishes. 
Sections 50 to 54 could have more appropriately found a place in a statute 
dealing with the general law of contracts rather than in the Sale of Goods Act 
which deals with a special type of contract. But the redeeming feature is that 
Section 61 (2) saves rules of Common Law not inconsistent with the express 
provisions of the Act. Here is a safety-valve which judges can use to get out of 
some awkward position. Our Section 66 (1) (e) saves rule of law not inconsistent 
with the Act. Presumably it includes caselaw, customary law and personal law. 

2. Definitions. -In this Act, unless there is anything repug¬ 
nant in the subject or context,— 


(1) “buyer” means a person who buys or agrees to buy 
goods; 


(2) “delivery” means voluntary transfer of possession 
from one person to another ; 


(3) goods are said to be in a “deliverable state” when they 

are in such state that the buyer wou'd under the con- 
ract be bound to take delivery of them ; 

(4) “document of title to goods” includes a bill of lading 
dock-warrant, warehouse keeper’s certificate, whar¬ 
fingers’ certificate, railway receipt warrant or order 
for the delivery of goods and any other document 
used in the ordinary course of business as proof of 
the possession or control of goods, or authorising or 
purporting to authorise, either by endorsement or by 

delivery, the possessor of the document to transfer or 
receive goods thereby represented ; 


(5) “fault” means wrongful act or default ; 

(6) “future goods” means goods to be manufactured or 

produced or acquired by the seller after the makinc 
of the contract of sale ; ® 

“goods’ means every kind of movable property other 

than actK nable claims and money ; and includes 

SrL SharC V gr ? wing crops ’ « rass ’ and th ings 

attached to or forming part of the land which are 
of sale *° bC SCrvc<l before sale or under the contract 
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(8) a person is sa d to be “insolvent” who has ceased to 

pay his debts in the ordinary course of business or 
cannot pay his debts as they become due, whether he 
has committed an act of insolvency or not; 

(9) “mercantile agent” means a mercantile agent having 

in the customary course of business as such agent 
authority either to sell goods, or to consign goods 
for the purpose of sale, or to buy goods, or to raise 
money on the security of goods ; 

(10) “price” means the money consideration for a sale of 
goods; 

(11) “property” means the general property in goods, and 
not merely a special property ; 

(12) “quality of goods” includes their state or condition; 

(13) “seller” means a person who sells or agrees to sell 

goods; 

(14) “specific goods” means goods identified and agreed 
upon at the time a contract of sale is made ; and 

(15) expressions used but not defined in this Act and 

defined in the Indian Contract Act, 1872, (9 of 1872), 
have the meanings assigned to them in that Act. 


COMMENTS 


Section 2.—The definitions have been taken mostly from the English Sale 
of Goods Act, Section 62 and the English Factors Act. 

Section 2, clause (1). —This definition is the same as the definition of the 
term contained in Section 62 of the English Sale of Goods Act. 

Possession of Buyer or Seller after Sale. —“The seller may be in possession 
of the goods after the property has passed until the time for delivery has arrived, 
or the buyer may be in possession under a contract which postpones the transfer 
of the property, e. g., till the price is paid. 

On principle it would seem that a seller in possession of the buyer’s goods 
is until the expiration of the period limited for delivery, in the position of a 
bailee for reward and is liable for ordinary negligence only, as the price of the 
goods should include their custody by the seller till the time fixed for delivery, 
or for a reasonable time. Afterwards he would be a gratuitous bailee. So, the 
buyer in possession would seem to be also a bailee for reward. If, however, he 
has the right to repudiate the contract and require the seller to remove the 
goods as under a hire purchase agreement he will be a gratuitous bailee after 
the seller has been notified, and a reasonable time has elapsed for the removal.” 

(Benjamin 416). 

Section 2, clause (2). —See Section 62 of the English Sale of Goods Act. 
A delivery which may be effectual for one purpose may not be so for other 
purposes. For instance, delivery to a carrier generally passes the property to the 
buyer, but does not defeat the right of stoppage in transitu , while delivery by 
the carrier to the consignee does defeat that right. (Chalmers), 
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Delivery has been defined by Sir F. Pollock as the “voluntary disposses¬ 
sion in favour of another,” and he proceeds to say that, “in all cases the essence 
of delivery is that the delivery by some apt and manifest act puts the delivery in 
the same position of control over the thing, either directly or through a custo¬ 
dian, which he himself held immediately before that act.” (Pollock and Posses¬ 
sion, pp. 43, 46). 


Referring to the definition of this term Benjamin in his Law of Sales says : 
“There is no branch of the law of sale more confusing to the student than that 
of delivery. This results from the fact that the word is unfortunately used in 
very different senses, and unless these different significations are carefully borne 
in mind, the decisions would furnish no clue to a clear perception of principles. 

The word “delivery” is sometimes used with reference to the passing of the 
property in the chattel, sometimes to the change of the possession of the 
chattel; in a word, it is used in turn to denote transfer of title or transfer of 
possession. 

Even where “delivery” is used to signify the transfer of possession, it will 
be found that it is employed in two distinct class of casess, one having re¬ 
ference to the formation of the contract, the other to the performance of the 
contract. After the sale has been proved to exist by delivery and actual receipt 
of consideration there may arise a second and distinct controversy upon the 
point whether the seller has performed his complete bargain by delivery of 
possession of the bulk to the buyer. 

Even when the subject under consideration is the seller’s delivery of 
possession in performance of his contract there arises a fresh source of confusion 
in the different meanings attached to the word “possession.” In general it 
would be perfectly proper, and even technical, to speak of the buyer of goods on 
credit as being in possession of them, although the actual custody may have 
been left with the seller. The buyer owns the goods, has the right of possession, 
may take them away, sell or dispose of them at his pleasure, and maintain 
trover for them. Yet, if he becomes insolvent, the seller is said to have retained 
possession. Again, if the seller has delivered the goods to the carrier for conve¬ 
yance to the buyer, he is said to have lost his lien, because the goods are in the 
buyer’s possession, the carrier being the agent of the buyer ; but if the seller 
claims to exercise the right of stoppage in transitu , while the carrier is convey¬ 
ing them, the goods are said to be only in constructive, not in the actual, 
possession of the buyer.” {Benjamin). 

Delivery may be actual or constructive. “Delivery” is constructive when it 
is effected without any change in the actual possession of the thing delivered, as 
in the case of delivery by attornment or symbolic delivery. Thus, in view of 
the provisions of Section 2 (2), read with Section 33 of the Act, a symbolic 
delivery of possession of goods, divesting the seller’s possession and lien may be 
sufficient compliance with the Act. Commissioner of Income-tax v. Ram 
Chandra Gupta & Co., AIR 1968 Cal 385 : 72 Cal WN 274 : 69 ITR 254. 

In the rice tracts of Burma the delivery of a milling notice is equivalent to 
the delivery of the actual rice. 24 IC 441 : 7 Burma LT 54. 

Delivery by attornment may take place in three classes of cases (Dublin 
City Distillery Co. v. Doherty, (1914) AC 823 at p. 852, per Lord Parker). 

the seller may be in possession of the goods, but after sale he may attorn 
to the buyer, and continue to hold the goods as his bailee {Elmore v. Stone 
(1809) 1 Taunt 458). Secondly, the goods may be in possession of the buyer 
before sale, but after sale he may hold them on his own account (Story on sale, 
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312 (a) Cain v. Mwi, (1896) 2 QB 283 (289). Thirdly, the goods may be in the 
possession of a third person, as bailee for the seller. After sale such third person 
may attorn to the buyer and continue to hold them as his bailee (Pollock on 
Possession, p 72 : Farina v. Home, (1846) 16 M & W 119 (123). (Chalmers ) 


Sir F Pollock has carefully discussed the so-called “ symbolic delivery" bv 
giving the buyer the key of the place where the goods are stored. He shows 
that the key is not the symbol of the goods, but that the transaction “consists 
of sucn a transfer of control in fact, as the nature of the case admits, and as 
will practJcally suffice for causing the new possessor to be recognised as such.” 
(Pollock on Possession , p. 61 ; Wrightson v. Me Arthur, (1921) 1 KP °Q7 at n Ri* 
—delivery of key of locked room). ' 


But the transfer of a bill of lading appears to afford a genuine instance of 
symbolic delivery. (Sanders v. Maclean , (1883) 1 1 QBD 327 at p. 341). While 

p. r,i , ci i^ . . dealt with on land through the instrumenta¬ 
lity of the bill of lading, which has the like effect as a delivery of the goods 
themselves. See English Bills of Lading Act, 1855, Section 1. 


Where goods are taken possession of by the buyer under a license to seize, 
the transaction is equivalent to a delivery by the seller ( Congreve v. Evetts, 
(1954) 10 Exch. 298 at p. 308, per Parke B), and should perhaps be regarded 
as a case of actual delivery. Where possession is ambiguous it must be attri¬ 
buted to the person having the title to the goods ( French v. Gethinz (1921) 
3 KB 380 as p. 390). 6 ’ v 9 


“Voluntary Transfer.”—The transfer must be voluntary. If B steals goods 
from A there is no delivery from A to B , though possession is transferred. It 
was necessary to define “delivery” for the purposes of sale, because of the 
confused use of the term in the decided cases. When possession is voluntarily 
transferred from one person to another there is always a delivery which is 
either at once absolute or, if it be subject to a condition, absolute on the" 
fulfilment of the condition. A delivery effectual for one purpose may be 
ineffectual for another purpose, and then it is frequently said that there has 
been no delivery : for instance when the seller of goods delivers them to a carrier 
to convey them to the buyer, it is, in general, as effectual as a delivery to the 
buyer himself for the purpose of passing the property and risk and in 
discharge of the seller’s duty to deliver and to divest his lien but it is in¬ 
effectual for the purpose of defeating the seller’s right of stoppage in transitu . 
To defeat this there must be a further delivery from the carrier to the buyer. 
(25 Hals. 119). 

Part Delivery.— It may also be noted that for certain purposes, part deli¬ 
very may operate as if it were a delivery of the whole. 

Sec. 2, cl. (3).—See S. 62, cl, (4) of the English Sale of Goods Act. See 
also Halsbury's Laws of England , Vol. 25, p. 119. 

Sec. 2, cl. (4) : “Document of Title”—Analogous Law. —See the English 
Sale of Goods Act, S. 62 and the definition of the term contained in S. 1 (4) of 
the English Factors Act (1889). 

“In regard to the definition of the term “document of title” the term has 
been used in Sections 102 103, 108 and 178 of the Contract Act. It has been 
held by the Privy Council in Ramdas v. Amar Chand , 43 I. A. 164, that it has 
the same meaning as it had in the Factors Act, 1840, which is wider than the 
definition in the Contract Act. We have therefore, enlarged the definition 
accordingly.” (Report of the Special Committee). 
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The Select Committee said : “A suggestion has been made that a mate’s 
receipt should be included in the definition of “document of title to goods”. 
We considered the suggestion and have come to the conclusion that notwith¬ 
standing the irregular practice in Calcutta of treating a mate’s receipt on the 
same footing as a bill of lading, a mate’s receipt cannot be treated as a docu¬ 
ment of title. A mate’s receipt is a mere ackowledgment of the receipt of 
goods on behalf of the ship. The person in possession of the mate’s receipt 
is, as a general rule, entitled to a bill of lading, which is the document of title 
to the goods. The High Court of Calcutta has taken the same view and we 
are not aware of any judicial decision which regards a mate’s receipt as a docu¬ 
ment of title. In England it has been held that mere endorsement or tr?nsfer 
a mate’ receipt without notice to the shipowner or his agent does not pass 
the property in the goods, and a custom to that effect is bad. (See Scrutton on 
Charterparties, page 169). If a mate’s receipt were treated as a document 
of title, then on the issue of a bill of lading without the mate’s receipt having 
been surrendered, there will be two documents of title in existence relating to 
to the same goods. This would be highly undersirahle from a business ooint 
of view.” (Report of Select Committee). 

“As Between buyer and seller a warehouse certificate, dock warrant or 
delivery order, or any similar document does not, like a bill of lading represent 
the goods themselves, and so does not per se transfer possession • it operates 
merely as an authority to receive the goods referred to in the document • an 
attornment by the person in possession to the buyer is necessary Farina v 

IT'- !!$ W "»• 123 Wock warrant), Gunn v. BolcS 

nxao\ V H r'V ^ AX '. h0 ! ,se c ’ 5rl,t,cate > ; M'Ewan v. Smith , 

(1649) 2 H. L. c..as 309 (delivery order); ard this is the rule for whatev-r 
purpose delivery of the goods has to be proved. (25 Hals. 120), (1949) AC 293 

.... consignment note cannot be said to stand in the same position as a 
bill of lading so as to attract Section 1 of the Bills of Lading Act in case of 
endorsement of any and every document of title in respect of goods’ as enume- 

rated in Section 2 (4) of this Act. Patel Roadways Pvt. Ltd. v Bata India Ltd 
AIR 1982 Cal 575 (577) : 86 Cal WN 992. Ud " 

There is no authoritative definition of ‘document of title to goods’ as com 

rssr irs 

in ,h "”- ******* v“4s 

■ ThC f e6nition of doc “T nt of title to goods, includes any document used 
goods or purporting to authorise, either by endorsement or by deS the 

possessor of the document to receive the goods thereby represented A^r p 

Arunachalam v. A. R. Krishnamurthy , (1979) 49 Comp Cas 662 at 

Where goods are in existence and ascertained a delivery order in * 

of them to certain person or bearer, is a document of title to the PCC J 

passes from hand to hand in the trade and represents the goods (18 TTR^^f 

Ref. : 36 IC 593 : 10 Bur LT 248). g (18 TLR 224 > 

“Any other document” Warehouse-Keeper’s Certificate • 

to bring any document within the category of a “documentof titfe” /f' S ^ Ught 
be shown that it is used in the ordinary course of business asrinrici ?•'** "u 1 
goods. There is no comma after “document” and before “used” P cnting thc 

Thus the question whether a wharfinger’s certificate is nr is • . 

to a document of title depends upon its form. If it purports to b e 
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warrant, making the goods deliverable to “A. B. or his assigns by endorsement 
or otherwise the warrant or certificate then represents the goods, and is used 
as proof of the possession or control of them. This was the form of certificate 
in Farina v Home. A document in this form would clearly be included in the 
general words of the definition If, on the other hand, the document is in form 
only a certificate that the goods are lying at the wharf and ready for delivery 
it does not and is not intended to represent the goods ; it does not authorise 
or purport to authorise the holder to receive them ; it is, therefore, not, a docu¬ 
ment of title, and no alleged custom of trade can make it one This was the 
form of certificate in Gunn v. Bolckow , 10 Ch. App. 491 


The following are documents of title :—(a) Railway receipt— Mulii Deoii v. 
Union of India— AIR 1916 PC 7 : AIR 1934 PC 246:50 PLR 290 • AIR 
1947 Bom 169 : AIR 1947 Nag 31 : AIR 1954 All 147:1954 ALJ 288 \ AIR 
1955 MB 70 : AIR v 1955) Hyd 193 : ILR 1954 Hyd 598. (The last case was 
one of purchase of railway receipt from agent of consignee). Possession of a 
railway receipt, as document of title to goods, may be piece of evidence as 
to ownership of goods represented in the document, it may not yet be con¬ 
clusive evidence thereof and the consigner claiming to be owner thereof may let 
in evidence to the contrary. M/s. Mulchand v. Union of India, 1972 Cur LJ 
345. An endorsee of a railway receipt cannot maintain suit unless he proves 
himself to be owner. Union of India v. Ramprasad Mulchand\ AIR 1971 Mad 
LJ 167, overruling Sheo Prasad v. Dominion of India , AIR 1954 All. 747. So, 
in a limited sense a Railway receipt is a document of title and, in view of the 
fact that there is no provision in the Indian Sale of Goods Act, which either 
expressly or impliedly states that an endorsement on or a delivery of the railway 
receipt passes title to the goods represented thereby, but it cannot be subs¬ 
cribed so that such an endorsement and delivery would pass title to the goods. 
Ibrahim Isaphai v. Union of India , AIR 1966 Guj 6 at pp. 11, 12. (b) Delivery 
order issued by vendor on commission agent— Gaurishanker v. Moolchand 
AIR (1958) MP 415 : 18 TLR 224. See (1914) 3 KB 40, holding that the 
delivery order relating to goods in Hamburg is a document of title. 


Sauda Chittht contract for delivery, of goods in future is not document of 
title— Abdul Shakur v. Motiram Premji —AIR 1949 Nag 186—Delivery chit is 
not document of title—AIR 1941 Sind 78 : fLR 1941 Kar 89 : ILR 1948 
Nag 843 : 1948 NLJ 432. See also 18 IA 78 : 18 Cal 573. Motor registration 
book is not document of title— Pearson v. Rose & Young , (1951) 1 KB 275 ; 
see (1952) 2 KB 712. 


Section 2, cl. (5). “Default” —“The ambiguous use of the word “default” 
has also led too much confusion. Default may properly be said to be a failure 
to perform ony obligation or duty, and may, therefore, range from mere un¬ 
punctuality up to the breach of a condition precedent or to the repudiation 
of the contract. But, with reference to some particular cause of action, 
“default” is frequently used in a much more restricted sense as meaning only 
such default on the part of one party, as, if he be plaintiff, will prevent him 
from recovering or, if he be defendant, will prevent him from setting up as a 
defence the non-performance by the other party of any condition precedent 
or concurrent, the performance of which he will be deemed to have waived.” 

[Benjamin 935-936). 

Section 2, cl. (6).—The expression “future goods” has been criticised as 
awkward, but Stirling, J., refers to it as “convenient” Ajello v. Worsley, 
(1898) 1 Ch. at p. 280). The Special Committee also say that the term “future 
goods” although not very happy has been held to be convenient. They have 
therefore retained it and defined it on the lines of the English Act with the 
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addition of the words ‘“or produced” to include agricultural products specially. 

(Report of the Special Committee.) ^ y 

As a seller may contract to sell future goods, so he may, in the absence 
of agreement to the contrary, advertise them for sale and at any price, although 
he may thereby injure the manufacturer, subject to a liability for any fraudulent 
misrepresentation causing damage to the manufacturer or buyer f Aiello v 

r ^ ( ' 898 ^ 1 Ch ,' 274 t 28 °)J- . When the seller is to manufacture the goods 
358.) C °” P y ^ ‘ rC wilh muE 

c a ,u R t ady Goods — A J seller under a contract for sale of “ready goods” 
sued the buyer to recover damages for not taking delivery. It was comended- 

and the buyer, therefore, was not bound to take delivery. Held , that tf a £ 

that date and the due date the seller could ft any moment !f £!f bet T 

5 , jS?"5c,L^ d “ reren “ in,he ”'“ k ' t SmEplLf ^tc 

GoodfSnd' i' W&taSSS S “ ° f Saie of 

t,avc Tlr' r s arr - 

“ d ; h “ t,le te ™ .>? ds " » s “ s « d in. Chapter Vil of the Indian* CoitraS 

share certificates.- {Report of the Special ’ “ d mC,UdeS 

... . 7h C . Se ! ect Gon l m ittee say : In the definition of “goods” we have snh, 
tituted stock and shares” for the words “stock and share certificates” fnr 

greater accuracy. (Report of the Select Committee). r ideates for 

LR 33 Decree —As to oral sale °f decree, see AIR 1939 Bom. 84 : 41 Bom. 

that is to say current money, is necessarily excluded from the 
° f i he u^fm .“goods” because in sale the goods and the S are 
PR 1905 j’ a jI d h Vh ° h dlfferent , considerations apply to them. (3 Cal P 379 • 18 

Kk 

is? z*% spjt x zt™ 
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t • ^ ha J e , S i in a 1 9° m P any are goods within S * 76 * Macleod, C. J. and Crump 
J. m Vadilal v. Manekji, 25 Bom. LR 414 ; AIR 1923 Bom. 372. See also 

18 Bom. LR 777 . 94 IC 824 : 24 ALJ 657 : 43 CLJ 508 : (1926) MWN 499 * 
50 Bom. j60 : 30 CWN 890 : 53 IA 92 : AIR 1926 PC 3S : 51 MLJ 1 (PC) 
See also 92 IC 9 : AIR 1925 Bom. 314. ( h 


Share Certificates. The term “goods” used in S. 178, Contract Act 
is very wide, sufficiently wide to include share certificate. (46 Bom 489 F ) • 
27 Bom. LR 514 at 524 : AIR 1925 Bom. 314.) * > 9 

“Goods” in S. 178, Contract Act, was not governed by the definition in 
S. 76 of that Act. (37 IC 707 : 24 CLJ 335.) 

Share certificates are movable property within the meaning ofS 76 
Contract Act, and are therefore “goods”. (23 Bom. LR 1144:66 IC 726: 
46 Bom. 489 . AIR 1922 Bom. 303.) The exhaustive definition of “goods” 
in the Sale of Goods Act makes it clear that even stock and shares can be 
treated as “goods” and dealt with as such. A. M. P. Arunachalam v. A R 
Krishnamurthy , (1979) 49 Company Cases 662 at 669, 670 (Mad). 


Shares in Companies.—A share in a company is movable property and 
“goods” within the meaning of the Act and as soon as the property in the 
shares is intended to be transferred to the buyer, the sale, becomes complete. 
Unity Co. Pvt. Ltd. v. Diamond Sugar Mills , AIR 1971 Cal. 18 (47). Interest 
of partner in partnership is goods—AIR (1950) Nag. 89 : (1950) NU 157. 


The term “goods” as u c ed in this section is equivalent to the expression 
“goods” wares and merchandise, “which expression in the SUtute of Frauds 
nas always U.en held to comprehend all corporeal movable property , but not to 
apply to choses in action. (14 CPLR 57 (59)). 

Metal or Stone is “goods” even in unqualified state. G. L. Kul/carni v . 
State , AIR 1975 MP 45. 


Transfer of house without site and not merely of its materials is sale of 
immovable property and not merely sale of movables. (8 MHCR 100 (102).) 
See also AIR (1931) Rang. 109, 39 CHD 508. 

Emblements are included in the term “goods” such vegetable products as 
are the annual result of agricultural labour. ( Williamson Personal Property 
16th Ed., p. 138 cf. Williams on Executors , 10th Ed., p. 536.) 


The term “Industrial growing crops” which are also included in the 
term “goods” was added when the English Bill (Sale of Goods Bill) Was 
e xtended to _Sc_otland. It is probably a wider term than emblements. Its 
possible effect may be to include in “goods” such crops as grass, or clover 
which did not come within the term “emblements”. ( Kingsbury v. Collin , 
(1827) 4 Bing. 202 ; Chalmers Sale of Goods Act.) Benjamin Sale , 1931 
edition, p. 780. 


A Ship is also a chattel personal ; but it is governed by so many special 
rules that it is doubtful how far it comes under the denomination of “goods” for 
the purposes of the Act. The provisions of the Act, at any rate, can only be 
applied with considerable limitations. “A ship” says Turner, L.J, “is not 
like an ordinary chattel. It does not pass by delivery, nor does the possession of 
it prove the title to it. There is no market overt for ships. In the case of ships 
the laws of particular States provide the means of evidencing the title to them” 
Hooper v. Gumm, (1867) 2 Ch. App. 282 at 290); as the Merchant Shipping 
^ct, 1894, does for British ships. {Stapleton v. Haymen , (1864) 33 LJ Ex. 170.) 
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See also Behnke v. Bede (1927) 1 KB 649 : (1927) WN 44 • Ofi I tv; . 

Casern H 2 C ° m ’ C h S 13 t-' 43 3LR 170 ' 136 “ T 667 : 17 As P- Mar. Law. 

fS 2i<ii„ vS.'i s i 8 “ 6 s [7?S7j)! h Januan ' 1954 d,ed in c ""^ 

h»HA“ ThingS ,A attache t d 0T forming part of, the land ” include fixtures and 

?rai?f n g r S tl f m f a l t , eria ' s j, an f d a contract for the sale of them will be a con- 

"nte the of ££ ” 9 "" " a8 '“ d >* St,ered brfOTe “>«• <* 

The concluding words of (he definition appear to give a general rule for 
dealing with all things attached to the land, other than emblements aid in¬ 
dustrial growings crops and to get rid of subtleties as to wfietfierlBey were 
to be severed by buyer or seller, or whether they were to get any benefit from 
remaining attached to the land before severance. Under the Act the sole te?t 

(1909) 1 KB 337. Mineral oil extracted from soil is goods—(1953) 1 WLR 246 

Sec 2. cl. (8) : Insolvency”.-At common law, by the word “insolvent” 
is meant a general inability to pay one’s debts ; and of this inability th^. f?i y 
to pay one’s just and admitted debt would probably be sufficient evident fa 

justified stoppage in transitu. ’ be SUch an ins °lvency as 

^ seller stops in transitu where the buver not • t 

he does so at his peril. If. „„ the »„ival of Se g^ds a! destlSS '.het^' 
goods with an indemnification for expenses incurred ^ ^ ^ d ° dellVCr thc 
after StiS 0 f" 

iMSi* % ^ d “> « vendee^o’hav^been 

Sec. 2, cl. (9)—See the English Factors Act, S. 1. 

agent" i„%-tn?r«t« K of Sa , i ,fai Session in^lfS °J, 

{Report S “ ,Km ‘ ° f ' h ‘ ^ a4o5J? 

Pledgee,"^ ,he •<> 

Sum. P °° nam CW “ & Co. v. VeepcSTrel^t 

A broker in jewellery who is given jewelleries h„ 

mercantile agent—AIR (1934) Rang io« J - Tsi rr- iia t ^'^° Wner for sale is a 
1 KB 285. So also dealer in rtcturesJfi^ 4 , 13 L 35 Cr U 1375 •' (1910) 
assistant (1927) I KB 393 ; or c!erk-(1862) 1 B&S 83 1 ”' But not sho P 

conhaWlSt'tSfeffiW lEi.*• »&C 420. Bn, see 

consideration for contract or saleof good? beca, 0) f ho “ ld read “money 
agreement to sell”. 80 ds because sale does not include 
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Sec. 2, cl. (10) : “Price”—Meaning of.—The difference between a sale and 
an exchange is this, that in the former the price is paid in money, whilst in the 
latter it is paid in goods by way of barter. Commissioner of Income-tax v. 
Motor and General Stores (P) Ltd., AIR 1968 SC ^Offat pp. 202, 203. 

Sec. 2, cl. (11) : “Property”—“Special Property”.—See S. 62 of the 
English S ile of Goods Act. Chalmers says : The use of the term‘special pro¬ 
perty’ is inveterate in English law. But it would have conducted to clearness if 
the term ‘special interest’ had been used instead, while ‘property’ was confined 
to its primary meaning as ownership or dominium. ( The Odessa (1916) AC 145 
at p. 159, PC ; Chalmers , p. 151.) 


The general property in certain goods may be in one person, while a 
special property in them is in another person, as in the case of a pledge, where 
the pledgee has only a special property or interest, the general property re¬ 
maining with the pledgor. (Halliday v. Holgate , (1868) LR 3 Ex. 229, Ex. 
Ch.) The general property in goods may be transferred to one person subject 
to a special property or interest in another. {Franklin v. Neate, (1844) 13 
M&W 481.) 


The right of property in goods must be distinguished from the right to 
their present possession. The entire right of property may be in one person, 
while the right to possession mav be in another, as in the case of lien. {Mulliner 
v. Florence , (1878) 3 QBD 484 CA). 


So, too, property may be divided between owners, but the right to posses¬ 
sion maybe in one alone {Nyberg v. Handelaar , (1892) 2 QB 202, CA) and 
where there is a sale of specific goods for cash, the property passes by the con¬ 
tract, b'J* f he seller may, unless otherwise agreed, retain the goods till the piicc 
is paid. Again, goods may be sold which are in the possession of a third person, 
such as a carrier or warehouseman, who has no property in the goods, but has 
a right to retain them till his charges are paid. 


The Prize Court, when dealing with enemy goods, takes cognizance only 
of the general property in the goods, and disregards any special property or 
interest. {The Odessa , (1916) AC 145. Distinction between Res. A Right 
pointed out. Sub-clause defines in sense of right—AIR (1953) Pat. 236 : (1953) 

BLJR 126.) 

Sec. 2, cl. (12) : “Quality of goods ”—See English Sale of Goods Act, 
S. 62. Lord Dunedin points out the distinction between the “description” 
of goods in the contract (S. 15), and their quality. (See S. 16 infra.) “The 
tender of anything that does not tally with the specified description is not a 
compliance with the contract. But when the article tendered does comply 
with the specified description, and the objection on the buyer’s part is to the 
quality alone, then I think S. 16 (1) settles the standard, and the only standard 
by which the matter is to be judged.” {Manchester Liners , Ltd. v. Rea , (1922), 

2 AC 74 at p. 80, HL). 


Sec. 2, cl. 13.— See English Sale of Goods Act, S. 62. 

-^Seller”.—In other Statutes the expression “seller” must be construed 
liberally or not according to the context and subject-matter, e.g., under the 
English Pharmacy Act, 1868, the person conducting the sale may be the seller, 

(25 Hals. 121.) 

Sec. 2, cl. (14) : “Specific Goods”.—See S. 62, English Sale of Goods 
Act “Specific goods” must be distinguished from unascertained or generic 
goods i e , goods defined only by description. Under a contract for specific 
goods’ the seller does not fulfil his contract by delivering any goods other 
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than those agreed upon ; under a contract for generic goods the seller may 
deliver any goods which answer to the description. The property in specific 
goods may be transferred by the contract itself, but no property can be trans¬ 
ferred so long as the goods are unascertained. Again, specific goods may be the 
subject of an action for specific performance. So where there is a contract for 
specific goods, and the goods have perished at the date of the contract or 
subsequently perish before the risk passes to the buyer, the contract is void or 
is avoided respectively. (25 Halsbury 121-122). 

As regards unascertained goods the maxim genus nunquam perit would 
appiy. The “specific” includes the unascertained product of what is specific 

ADn 1S « n o 0t ^ 0n ?, ned to actuall y existing goods. [Howell v. Coupland, (1876) l’ 
2 58 CA ( future crop of particular land), is still law. (25 Halsbury 121- 
:22)J. bee criticism of this case by Atkin, LJ in Re Wait mil) l Ch. 606 
where it was held that it might be covered by S. 5 (2) four S 6 (2V AIR H 9401 
Nag 178 : (1947) NLJ 429 : ILR (1948) Nag 543 which takes^he same view 
as mHowel v. Coupland, (1876) 1 QBD 258 (CA), may therefore require re¬ 
consideration. Mere fact that goods are capable of identification does not 
mean they are specific goods—AIR (1959) AP 30. 

The office and the emoluments of an Archaka of a temple being intimately 
connected with and essential to religious worship, are extra commercium and 
cannot be made the subject of a sale. (4 M 391, following 7 MHCR 32 and 
210). As to sale of unascertained goods. (See 34 Cal 173). Sale of one of 
several motor vehicles Which are identical in all respects is not sale of specific 
goods—(1952) NLJ 149 Goods purchased subject ITinspecUon and Ip^oS 

which bave beenexamine ' 1 

Re-sale of goods.— A re sale of goods is also a sale and the monev 
consideration in respect of such re-sale, whether to a third person, or even to 
the original seller would be the price of goods re sold, knd such price is 
recoverable debt provided the same is excluded from any law providing for debt 
relief. Gopalkrishna pillai v. K. M. Mani, AIR 1984 SC 216 (220). 

3 Application of provisions of Act 9 of 1872. - The un¬ 
repealed provisions of the Indian Contract Act 1872 save in so 
far as the y are inconsistent with the express provisions of this 
Act, shall continue to apply contracts for the sale of goods. 

The Special Committee said - : Though the Chanter on the salp 
has been taken out of the Indian Contract Act, the Bil 1 will form Dart of the 
general law of contract. We have therefore provided in this clause that th^ 
general provisions of the Indian Contract Act shall continue to be aDDlicaWe 

jb* in s ° far as ,hcy - - “ 

othe ,n tL the T rse °/ trade of an y article fe y denomination of weighfor m^ure 
i an n hat of the staadard weight, etc. (See Central Act 89 of 

prodding for grant of , icence for sale of specified - ^ ru,es 

raw, mended, food. „i e , t0 
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nr«L°J f, er ;°^ inga f° ntraCt ’ J ° n f lc S a ''y a " d the other illegally, courts will 
presume that the parties intended to follow the former course. But this 

oS? b ^ tCd ’ F ° r f x f mple ’ in Re S a ^oni v. K. C. Sethis 

Ltd. (1956) 2 WLR 204, the agents of the seller and the buyer met to devise a 

way to take advantage of the situation created by the prohibition of export 

of Indian jute to South Africa either directly or indirectly, imposed by the 

Indian Government. The contract was illegal because the intention was to 

carry it out in an illegal manner. As to contract which is legal but which is 

ln an lllegaI manner - see Maries v. Philip Trant & Sons, Ltd (1954J 
1 QB 29 (case under the Seeds Act, 1920). S. 68 Contract Act lays down 
•.a.Person who supplies necessaries to a person incapable of contracting is 
entitled to be reimbursed. Having regard to the occupation of the minor the 

court in Srinivasa Pillai v. Balasubramania Odayar, 94 IC 534. held that tha 
bulls were necessaries. 



CHAPTER II 

FORMATION OF THE CONTRACT 

Contract of Sale 


4. Sale and agreement to sell.— (1) A contract of sale of 
goods is a contract whereby the seller transfers or agrees to trans¬ 
fer the property in goods to the buyer for a price. There may be 
a contract of sale between one part-owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a c ont ract of sale the property in the 
goods is trans!erred from the seller to The buyer the contract is 
called a sale, but where the transfer of the property in the goods 
is to take place at a future time or subject to some condition 
thereafter to be fulfilled, the contract is called an agreement to 
sell. 

(4) An agreement to sell becomes a sale when the time- 
elapses or the conditions are fulfilled subject to which the pro¬ 
perty in the goods is to be transferred. 

COMMENTS 

Analogous Law.—See Sec. 1 of the English Sale of Goods Act and S. 77 
of the Indian Contract Act. 

Previous and Present State of Law compared.—The Special Committee 
said : “Considerable confusion has been caused by the definition of sale in 
S. 77 read with S. 78 of the Indian Contract Act of which the marginal note is 
“Sale, how effected.” The last two paragraphs of S. 78 contain a good many 
words which are unnecessary and only create confusion. 

It will be observed from the definition of “contract of sale” in the English 
Act that it comprises two things, namely, (i) sale, and (ii) agreement to sell. 
It may perhaps be said that, having regard to sh^ p distinction that has been 
maintain ’ in the Indian Act between an agreement and a contract [see S. 2 
sub-sections (e) and (h) and S. 10], it is not desirable to use the expression 
“agreement to sell.” The answer to that is that as the Chapter of the sale of 
goods now stands in the Indian Act, the expression “sale”, “contract of sale ” 
“contract for the sale of goods” and “agreement for sale” are used more or 
less indiscriminately. The intention appears to be to maintain a distinction 
between “sale” on the one hand and “contract of sale” on the other, corres¬ 
ponding with “agreement to sell” in the English Act. The point, however is 
that the expression “agreement for sale” is used at least twice in the Chapter 
namely, in Ss. 83 and 85 and no confusion has ever been created ’ 

( 23 ) 
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.... T1 Jf ex P ressions use d in the present clause and in subsequent clauses 
ot this Bill are “transfer, or passing, of property in goods”. The Indian Act 
uses several expressions in the different sections of the chapter on the sale of 
goods, namely, “transfer of ownership”, “completion of sale,” and “passing 
of proper y” indiscriminately in more or less the same sense. We think it is 

desirable to use the expression “transfer” (or ‘passing’) of property” throughout 
the Bill. 6 


The term ‘‘sale” is not separately defined in the Act. C. I. T. v. Hind 
Construction Ltd ., (1971) 2 SCWR 535 : 1972 Tax LR 1009 (SC). 

In the case of a sale, “the property” in the goods is transferred from the 
seller to the buyer. M. R. Dhawan v. Madan Mohan , AIR 1969 Delhi 313 at 
p. 315. 

The meaning of the word “property” is made clear in Sec. 2 supra. 

(Report of Special Committee). 

Scope of Section.—The Act is divided into seven chapters, the first deal¬ 
ing with certain preliminary matters as to the extent of the operation of the 
Act, the date of its coming into force and the definition of certain terms the 
second dealing with the formation of the contract (Ss. 4 to 17), the third with 
the effects of the contract (Ss. 18 to 30), the fourth with the performance of 
the contract (Ss. 31 to 44), the fifth with the rights of an unpaid seller against 
the goods (Ss. 45 to 54) and the sixth with the remedies for breach of contract 
(Ss. 55 to 61) ; the seventh part is supplemental (Ss. 62 to 66). The fourth 
section is to be regarded as the keystone of the whole Act. This section clearly 
enunciates the consensual nature of the contract and this is confirmed by S 62 
which provides that “where any right, duty or liability would arise under a 
contract of sale by implication of law,” it may be negatived or varied by express 
agreement, or by the course of dealing between the parties, or by usage, if the 
usage be such as to bind both parties to the contract. The next question is 
who can sell and buy. The Act is framed on the plan that if the law of con¬ 
tract were codified, this Act would form a chapter in the Code. The question 
of capacity is therefore referred to the general law of contract (Ss. 11 and 12 of 
the Contract Act) the application of which to contracts of sale of goods is saved 
by S. 3 of the Act. 

By Sec. 3 of this Act the provisions of the Indian Contract Act, 1872, 
apply to contracts of sale of goods save in so far as they are inconsistent with 
the express provisions of the later Act. Andhra Sugars Ltd. v. State of A P 
AIR 1968 SC 599 at p. 603. ' ” 

Of the Nature of a Contract of Sale.—A sale is a transfer of the absolute 
title to property for a certain agreed price. It is a contract between two parties, 
one of whom acquires thereby a property in the thing sold, and the other parts 
with it for a valuable consideration called “price”. If the property in any 
commodity be voluntarily transferred without a valuable consideration, it is a 
gift ; if one article be exchanged for another, it is a barter ; but a sale takes 
place only when there is a transfer of the title to property for a price (2 Black 
Comm. 323, 446 ; Com. Dig. {Biens) D 3). Compulsory transfer of goods under 
a Nationalisation Act is not a sale—(1954) IWLR 40. 

As a general rule a man cannot buy his own goods, for there is nothing 
to buy. Scotson v. Pegg y 3 B1 Com 450; (1861)6 H <fc N 295, 298). For 
example, at Common Law, there could be no contract of sale between husband 
and wife, since in contemplation of law husband and wife were but one person; 
but this is no longer the case since the Married Women’s Property Acts and a 
number of persons may sell to themselves as a company ; for a company is a 
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different person, in the eye the law from the individuals composing the same. 
Again, it may happen that one person is invested by Common Law or statute 
with powers to sell the goods of another, as, for instance, where goods are sold 
under a distress or execution or by a pledgee (see Halsbury , title : Pawns and 
pledges, Vol, XXII, p. 244), or a trustee in bankruptcy. In such cases the 
owner may purchase his own goods, since, in fact, the buyer and seller are 
different persons, (Kitson\. Hardwick , (1872) LR 7 CP 473, 478). But the 
seller in such cases cannot as a rule be the purchaser, though he is selling 
goods in which he has no proprietary right, being debarred from so doing on 
grounds of public policy, because of his fiduciary position. (Ibid ; Moore, 
Nettlefold & Co. v. Singer Manufacturing Co ., (1904) 1 KB 820; Plasycoed 
Collieries Co ., Ltd. v. Partridge, Jones Sc Co. Ltd., (1912) 2 KB 345. Halsbury, 
Vol. 25, pp. 114-115). 

An exercise of the power of sale by the donee of that power in his own 
favour, does not affect the substance of the transaction. (Andrew Yule Sc Co. v. 
Ardeshir Bomenji Dubash , 24 IC 758 : 16 Bom LR 178). 

Where the seller has properly performed all his obligations with respect to 
the goods, delivery to the carrier, thus, becomes delivery to the buyer, for pur¬ 
pose of risk and title. Wheels India Ltd. v. Khem Chand Raj Kumar, (1970) 2 
Mad U 648. 


Hire-purchase.—In an agreement, there is nothing like buying goods, the 
hirer being under no obligation to buy, having an option to return the goods 
or become its owner by payment in full of the agreed hire instalments, and the 
price, for exercising the option. Sundaram Finance Co. v. State of Kerala, AIR 
1966 SC 1178; Tata Engineering Sc Locomotive Co. v. Bharat Mining Corporation 
Ltd., AIR 1980 Bom 168 (177). 

The distinguishing feature of a typical hire-purchase agreement, is that the 
property does not pass when the agreement is made but when the option is 
finally exercised after complying with all the terms of the agreement. K L. 
Johar Sc Co. v. Dy. Commercial Tax Officer, AIR 1965 SC 1082 (1088); Tata 
Engineering Sc Locomotive Co. v. Bharat Mining Corporation Ltd., AIR 1980 
Bom 168 (177); See also Instalment Supply Ltd. v. S.T.O. Ahmedabad, AIR 1974 
SC 1105 (1108); 1974 Tax LR 2076—Liability to Sales Tax only when option 
to purchase exercised. However, a financier under a hire-purchase agreement 
cannot himself be a hirer. Finance Centre v. Shri Ram Prakash, 1977 Kash 
LJ 218. 


. The mere hire-purchase agreement with option to hirer to purchase is not 
sale. Sardar Finance Corporation v. State of U. P., 1978 All LJ 118; Dalpatrai 
v. Manohar Lai Sc Sons, AIR 1974 Raj 61. 

The transfer of registration certificate under the Motor Vehicles Act, 1939 
is not necessary, in order to conclude a sale, what is necessary is payment of full’ 
•consideration along with the delivery of possession. United India Fire Sc 
General Insurance Co. Ltd., Indore v. Smt. Kanchanbai, AIR 1981 MP 225 
227. 


The change of ownership of a vehicle puts an end to the contract of the 
insurance policy. The third party liability of the insurance company comes 
to an end on the transfer of vehicle by the insured to another person. A motor 

Vehicle is a movable property. Its sale is governed by the Sale of Goods Act 
A transfer of ownership in the records of registering authority is not a condition 
precedent for sale. Anand Sarup v. P. P . Khurana, AIR 1989, Delhi 88 (FB). 

Where the parties have reached at a completed hire-purchase agreement 
through correspondence, its validity is not affected by absence of a formal agree- 
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ment. Shri Ram Metal Works v. National Small Industries 
AIR 1977 Knt. 24 : (1976) 1 Knt U 173. 


Corporation Ltd., 


Essentials of a Contract of Sale.—In order to constitute a sale there must 

QC • 


1. An agreement to sell, by which alone the property does not pass ; and 

2. An actual sale, by which the property passes. 


By the Common Law a sale of personal property was usually termed a 
“bargain and sale of goods.” It may be defined to be a transfer of the absolute 
or general property in a thing for a price in money. Hence it follows, that to 
constitute a valid sale, there must be a concurrence of the following elements 
viz. 1 2 : * 


1. Parties competent to contract ; ( See Indian Contract Act, Sections 11 
and 12). 


2. Mutual assent; ( See Contract Act, Sections 13 to 19). 

3. A thing, the absolute or general property in which is transferred from 
the seller to the buyer ; and 

4. A price in money paid or promised. 


That a valid sale requires parties competent to contract and mutual assent 
is manifest from the general principles which govern all contracts. These are 
the first two essentials above mentioned. 


Another essential is that there should be a transfer of the absolute or 
general property in the thing sold; for, in law, a thing may in some cases be said 
to have in a certain sense two owners, one of whom has the general, and the 
other a special property in it ; and a transfer of the special property is not a 
sale of the thing. 


Thus when goods are delivered in pawn or pledge, the general property 
remains in the pawnor (which he may transfer to a third person subject to the 
rights of the pawnee), and a special property is transferred to the pawnee. 1 

The compulsory delivery of Coffee by the Coffee growers to the Coffee 
Board under S. 25 of Coffee Act constitutes a sale transaction. It is not com¬ 
pulsory acquisition. Element of consensuality is present in the transaction of 
compulsory delivery of coffee. Coffee Board v. Commercial faxes , AIR 1988 SC 
1487. 


In relation to the element of price.—It must be money, pfid or promised, 
according as the agreement may be for a cash or a credit sale; but if any other 


1. Vishnu Agencies (Pvt.) Ptd. v. Commercial Tax Officer , (1973) 77 Cal 
WN 141; See also Indal Employees Co-operative Society v. State of 
Orissa , 34 Cut LT 745 : AIR 1968 Cut 378 for conditions essential for 
sale. Indian Steel & Wire Products Ltd. v. State of Madras , AIR 
1968 SC 478, at p. 480. 

2. Black stone's definition of sale is, “a transmutation of property from 
one man to another in consideration of some price”; 2 B1 446; by the 
Indian Contract Act, 1872, Section 77 :—“Sale is the exchange of 
property for a price. It involves the transfer of the ownership of the 
thing sold from the seller to the buyer.” Kent's definition is, “a con¬ 
tract for the transfer of property from one person to another for a 
valuable consideration” : 2 Kent, 468 (12th ed). This, definition 
would include barter, which, though in most respects analogous, is 
certainly not identical, with sale. (Story on Sales). 
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consideration than money be given, it is not a sale. If goods be given in ex¬ 
change for goods, it is a barter. So also goods may be given in consideration of 
work and labour done, or for rent, or for boarding and lodging, or any valuable 
consideration other than money; all of which are contracts for the transfer of the 
general and absolute property in the thing, but they are not sales of goods. The 
legal effects of such special contracts as well as of barter, on the rights of the 
parties are generally, but not always, the same as in the case of sales. If no 
valuable consideration be given for the transfer, it is a gift, not a sale. ( Story 

on Sales). 

This section appears to be purely declaratory. {Chalmers). 

The definition of “sale” has been criticised as failing to distinguish a con¬ 
tract, by which a jus in personam is created from a conveyance, by which a 
jus in rem is transferred. But the language of English law is inveterate, an agree¬ 
ment to sell being known as an executed contract of sale ; {Chalmc. s) although an 
agreement to sell is only a contract pure and simple, whereas a sale is a contract 
followed by a conveyance. ( Halsbury ). 

The expression “sale of goods” is a composite expression consisting of 
various ingredients or elements. Thus, there are elements of bargain or contract 
of sale, the payment or promise of payment of price, the delivery of goods, and 
the actual passing of the title and each one of them is essential to transaction of 
sale though the sale is not completed or concluded unless the purchaser become 
the owner of the property. Indian Sugar and Refineries Ltd. v. State of Mysore , 
AIR 1968 Mys 332 at p. 339. 

It is well settled that the question as to whether the title from the vendor 
to the vendee passed on execution of registration for documents for non¬ 
payment of consideration money entirely depends upon the intention of the 
parties. Such intention of the parties has to be gathered from the various 
factors. Only because in the sale deed it was mentioned that the consideration 
money has passed to the vendor from the vendee it is not decisive. It is open 
to the Court concerned to take into consideration the various factors and cir¬ 
cumstances existing at the time for the purpose of determining the intention 
of the parties. 

Where in a case the vendee at the first opportunity points out that she 
does not have any right, title or. interest in respect of the lands in question 
as she had not paid the consideration amount in respect of impugned sale deed, 
held, that it was not a valid transfer as no consideration money was passed 
between the vendor and vendee. The sale deed was actually not effected between 
the parties and the title also did not pass from the vendor to the vendee under 
the registered deed of sale. {Ramchandra Singh v. S. D. O., Hajipur , AIR 

1989 Pat 50). 

By express and appropriate terms, an agreement to sell may be binding in 
honour only, and not in law. {Rose & Frank v. Crompton Brothers , (1923) 2 KB 
261, (282) (CA). See on appeal (1925) AC 445 where the House of Lords spelt 
out an agreement from the conduct of the parties. See (1939) 1 AER 464. For 
considering whether a particular transaction is a sale or not, what the Court has 
to consider is whether as a result of the transaction, the property in the goods 
passed to the assessee in return for price and whether the assessee sold those 
goods as its own. Khedut Sahakari Ginning and Pressing Society Ltd v. State of 
Gujarat, AIR 1972 SC 1786 at p. 1788. 

“Sale”—General meaning of.-^In popular parlance, “sale” means transfer 
of property from one person to another in consideration of the price paid or 
promise or other valuable consideration. Ghasiram Agarwalla v. State , AIR 
1967 Cal 568 at p. 575. 
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person to^noSwk^ are .transferred by one 

the transaction is called a gift. (See 25 QBD 57, CA) " bemgglven in return > 

case of°a gff^he^muTbe JtSSWS,? 0 ™ 3 dec,a „ ration of trust - the 
ot trust the trustee must retain and intend toretain’ th the C3Se , ofa dec, aration 
gift fails between the two [£S v nltZVJ* ^I° l An inchoate 
O'Meara v. Bennett (1922) 1 AC 80 at n (A (^74) LR 18 Eq. 11 ; 

from conveyance)]. U ' C 80 at P * 85 ( decl ^ation of trust distinguished 

.ransf^onStXmy ifg^ s ta™'"™, the c ?" si<i "» ti »" ** «"« 

goods, the contract is not § a contract of safe hnt l ° another c °nsists of other 

Laws of England Vol XXV n flQ i off j 9 ^ ° Vl7 Gwfe, art. 1702 : 

s.a.es ih„ ff ,h«'>ra„ s f2 X „ V f £Z’i, Sfo? t h° ° r , G °° ds Ae ,' 

Tax LR 1687. Butif the coSSaHon I S ! m f™ 1 OV 

goods and partly of money it seems thl? tu a transf 5 r consists partly of 
(Aldridge v. Johnson (1857) 26 LJOB ls a contract of sale. 

Section 1,8 Transfer of ^Property Ac® The £ t/V “"T' 9 Eas ' 34SI )- *• 

exchange, anjf balance of money pa/abf mTy a “ 

sale. (Sheldom v Co 3 B & C 4 ?m ^ y . rec ° v L d as on a oo^ract of 

goods in exchange refuses to do so or is' rendered^’unable" to'do 

2CB 905). reCOVer thC V3lUe ° f thC g ° 0ds given in exch ange. (Keys v. Harwood, 

fer of in ^ ortea « e of S°ods may be defined as a trans- 

“ r es (.vs; to 

his Act has no application to any mortgage, even though clad with thp 
SirnalSo • |^,f 6,iSh S * le Act fcK 6,"(% 

hy VS VyS e o7a°^'!Sr 

the debt the pledgee may sell the goods aftet notice to the nledeor (Storv 

MSr[yM,r /tas' r es to c °™ *^2* > ffi* 

may retain possession, while the pledge must be delivered to the pledgee. 5 fee 
occuon oo (jj. 

0nd cement to sell , distinguished.- The term contract of sale 
includes both actual sales and agreement for sale. It is important to distinguish 
clearly between the two classes of contracts. An agreement to sell, or, as it is 
often called, an executory contract of sale, is a contract pure and simple: where¬ 
as a sale, or, as it is called for distinction, as executed contract of sale is a 
contract plus a conveyance. {Chalmers). ’ 

Existence of a contract to sell is sine qua non for the coming into existence 
of a sale. State ofU. P. v. Mumtaz Hussein , AIR 1979 All 174 (181). 

In the absence of a contract to the contrary, the pawnee has no right to 
the accretions to the goods pledged. {Dyer Meakin Breweries v. Commissioner 

of Sales Tax , U.P. y (1972) 29 STC). 

* 
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Section 70 of the Contract Act, which applies both to Government and 
to bodies corporate, reads as follows: 

“Where a person lawfully does anything for another person, or delivers 
anything to him, not intending to do so gratuitously, and such 
other person enjoys the benefit thereof, the latter is bound to make 
compensation to the former in respect of, or to restore, the thing 
so done or delivered.” Panna Lai v. Dy. Commissioner, AIR. 1973 

SC 1174. 

Thus, it applies not only to individuals but also to corporate bodies and 
Government and that claim for compensation is not made on basis of a contract 
but on voluntary acceptance of a thing. Pillo Sidhwa v. Municipal Corporation, 
AIR 1970 SC 1201 : (1970) 3 SCR 415. 

Property in goods passes on payment of price.— Where a Manchester firm 
sent goods to India for defendant firm at Delhi, and after shipment sent the 
drafts and shipping documents to the National Bank of Delhi with directions 
for the delivery to the buyer on payment of the money to the Bank, held that 
property in the goods did not pass to the buyer till the money was paid to the 
Bank. (3 Ex. D. 164 : 1923 Bom 125 Foil). Gulab Rai Sagar Mai v. Nirbal Ram 
Nagar Mai, 4 Lah 423 ; 79 IC 194 : AIR 1924 Lah 239. (See also S. 32 infra). 

Transfer of property takes place on payment of price, though there are 
exceptions to this rule enshrined under Sections 19 to 24 of the Act. Madan 
Lai A gar wall a & Co. v. Union of India , (1975) 1 CWR 365. 

On a sale of ascertained goods the property in the goods passes to the 
purchaser as soon as the contract of sale is made even though the delivery 
of the goods is postponed at his request and to suit his own convenience. 
Dwarka Das Ayodhya Prasad v. Ram Raton , 20 ALJ 579 : LR 3 A 424 : 68 
IC 239 : AIR 1922 All 458. 


It must, however, be remembered that unless both the parties are juristic 
persons, a supply of materials by one to another cannot amount to sale. 
Gopabandhu Type Foundry v. State of Orissa , (1970) 36 Cut LT 1156. 

Where a person contracted to sell, mineral ore to the State Trading Cor¬ 
poration, who, in turn, entered into a contract with a foreign buyer for sale 
of identical goods, purchased by corporation from the former person, the 
sales by that person to the corporation were not in the course of export. M(L 
Serajuddin v. State of Orissa , (1975) 2 SCC 47 : 1975 Tax LR 1800 : AIR 1975 
SC 1504. 


In a c.i.f contract the property in the goods passes as soon as the 
goods are shipped, but when the first buyer sells to another party the property 
in the goods does not pass until the bills of lading are endorsed to the purchaser. 
Rustomji A . Dubart v. Haji Hussain Lari , 59 IC 515 : 22 Bom LR 1165. 


Where goods were purchased on condition that they would be undamaged, 
and subject to inspection and approval, there is an implied warranty that 
they are such as fall under the denomination of undamaged goods. The 
goods connot be said to be ascertained until they are inspected and approved. 
(Firm of Ramdayal Ram Narain v. Firm of Bhairo Bux Gouridutti , 1 Pat LR 
398 : 79 IC 183 : 5 Pat LT 558 : AIR 1924 p. 240). 


Where goods are sent by railway, the railway receipt being addressed 
to the consignor to be delivered to the purchaser only on receipt of the price 
for the goods, the property in the goods does not pass to the purchaser till 
the price is paid. (Firm of Sunder Singh Jit Singh v. Firm of Gulab Singh Kalyan 
Singh , 100 1C 759 : AIR 1927 Lah 269). 
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on c ■ed| r t°w e h« 1 * the- pos'c^lon t dSwed^^h" 0 ,ien ° n the Property sold 
!^ ec f . t . ly a S a,nst a third person dispossessing the^ pi ! rchaser > cannot proceed 
question. Era Apcna v. Era Swam* 17 IC 963 : 16 CLJ^T ° f thC Property in 


//r\ it ■ , -• * v ^ 

\ ) Hire purchase agreement —In n hir^ 1 
has an option to return the article hired or to her PUFChaSe a S reement > the hirer 
It IS not a sale within the Act the hirer hein b T lts owner on full payment 

67K*n/"Ti V 5 Cr U 425 : 7 bV/lt 

67 IC 638 : 3 Lah LJ 249 ; 46 Cal 342 : 22 CWN !o 42 : 7 LBR 298 ‘ See als ° 

Deb v. Emperor , 5I°c3 796? 25 Cr Lj 235° ’J« b A 7* r - Khitish Chandra 

lj i z j j . xz IC 163 : AIR 1924 C* I ai* 

Capacity tn t C_ ^ , 1 Z ^'~aj» 16 . 


r , . -• iv iuj . Aik Iy /4 Cal 816 

from authority ro "comraa’Act ' c!° ' 3> '"“’t b= d!Sll "SUislied 

is part Wff T^ a “'S r r a “ ^ bind^nother, $3? 

S C -^ «. -, iy a 


A drunkard is liable “when soher f^ r 

drunk.” [Cure v. C/ 6 J0 «, ( 1845 ) 1 3 M & W t * Up)ied to him when 

Pearson, (1890) 62 LT 638, of supply of LrJ '' West Ham G ^dians 
delirium tremens)]. PP y necessaries to man suffering from 

going to the sell errand tterttfe* to‘" She buyer/° 3 c / ? mmission on sale price 
Associates Co., AIR 1984 Del 20 (28). y Rlu,na P Export-Import v. Eastern 

without a price. (9 M ^f M 459 ^ and ,0 '- There can be no sale 

of it since “p^ce-’^ncK m^ef oilly^h M^n 3 " d ° CS not amount to a sale 
Where cotton was deliverpH tn ~ 

contract, and the property in the cotton ht° the PrCSS ’ WIth ® ut any s P ec <al 

o be liable to give, in return, cotton of 1 ,^ < T er ’ who had a g ree d, 
transaction ,s not a sale but an agreement for exchangin’ 

i,n.o bales f„d .SSgVoSSS S'™? 0 "' Us Pressed it 

of members. Khedut, Sahkari Ginn LI f y Cted onIy as the common agent 
AIR 1972 SC 1780. ‘ S & Pressw S Society v. State of Gujarat, 

mere agreement foride.^M^ K^). br ° ker t0 the vend or, will not constitute a 

)s exempt ffom^utyinieriieiTan^p Act^Ts^ K for sa,e of goods 

it evidences only a transaction of sale P or a sali’u/th Sh ° U d b u Seen whether 

transaction. (15 M 150). ’ sale Wlth some other independent 

the price was to belaid "at a°future S date Thl e of g° ods under which 

at the risk of the purchaser and it was 0 ,rth P 8 °° dS b ,f n f kept in the mea ntime 
not removed on the stipulated daTethe J ,i hat * ,fthe g°ods were 

the property of, the vendor, it was held not tn sho . u ' d t rev *; rt to > and become 

be zTJZf &2ZZ£#s&2i 

Libicu y 

Acc. fMd C / • 
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Other than and antecedent to the said notes, since there is nothing in the law 
to orevent a contract for the sale of goods being proved by parol evidence. (14 
MLJ 196 : 31 C 614 (PC). 

Conflict of laws.—Sales in foreign countries are regulated by the law of 
the country where the sale takes place. As a general rule, if goods are sold in 
a manner binding according to the law of the country where it is that disposition 
is binding everywhere. ( Embiricos v. Anglo-Austrian Bank , (1905) 1 KB 677, at 
p. 683). 

Questions of evidence are however regulated by the lex fori (Dicey’s 
Conflict of Laws, 3rd Ed., pp. 761 et seq). 

Stipulations and terms in a contract of sale must be construed according 
to the lex loci contractus which, prima facie , is the law of the place where the 
contract was entered into : [Re Missouri Steamship Co., (1889' 12 Ch. D. at p. 
328, Cf. Dculton & Co. v. Corporation of Madras, (1920) WN p. 221, (goods to 
be made in England and delivered in India).] 

Sub-clause (2) : Sale, absolute and conditional.—As a contract of sale 
may be either absolute or conditional, as seller may contract unconditionally 
to sell goods to be afterwards acquired ; or he may contract to sell goods 
conditionally on their acquisition, as for example where he sells goods “to 
arrive” ; or, the facts of the case may show that he contracts to sell no more 
than a mere chance of obtaining goods, for this, in English law, as by the 
civil law, may be the subject of sale. The latter contract, however, necessarily 
involves an agreement to sell the goods if they come into existence, but the 
buyer must pay the price whether they come into existence or not. (See also 
notes under Ss. 12 and 13 of this Act.) 

Transactions by retailers, being dealers, running Government fair price 
shops. Radha Prasad Sah v. State of Bihar , 1976 Tax LR 2074 (Pat.). 

(As to the definition of a condition in a contract— See Sec. 12 infra. Now, 
conditions may in law be either, on the one hand, statements or promises to 
be made good or performed by the party by which they are made, or, on the 
other, collateral events or contingencies, there being no promise that the event 
or contingency shall happen. And conditions of either kind may be also, in 
the terminology of the civil law, suspensive or resolutive, or, as they are called 
in the common law precedent or subsequent. (Benjamin on Sales). That is, the 
conditions inserted by parties may be either conditions precedent or conditions 
subsequent. [Murdock v. Grieg , (1889) 16 R. 396 ; Re The Vesta (1921) AC 774 
(782) PC]. It is necessary for constituting a sale that there should be an agree¬ 
ment between the parties for the purpose of transferring title in the goods, that 
the agreement must be supported by money consideration and that as a result 
of the transaction the title to the property must actually pass in the goods. 
Sri Tirumala Venkateswara Timber and Bamboo Firm v. Commercial Tax Officer 
AIR 1968 SC 784 at p. 787. * 

As a contract of sale may be conditional, the parties may attach such 
consequence as they see fit to the non-fulfilment ot the conditions. They 
may stipulate that in the event of non-fulfilment both parties shall be dis¬ 
charged from their obligations, or the seller shall not be bound to deliver 
or that the buyer shall not be bound to pay the price. (Calcutta Co. v. De 
Mottos , (1863), 32 LJQB 322 at p. 328). A conditional agreement to buy 
must however, be distinguished from an option to buy. (Marten v. Whale, 
(1917) 2 KB 480). (As to conditional or contingent contract, see Contract Act 
Ss. 31 to 36). 

An agreement in sale of shares that the vendor shall be entitled to past 
dividends is valid. A condition that before delivering shares the vendor may 
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sale—AIR IcTdisUncCo^h the transaction being a 

contract for supply of goods, see AIR 1954 Mys. Il” SUPP,y ° f goods and 

sale, is^conTraapuJe and Simple, where™ Tsafe or ^.^..^tract of 
eases of agreement to sell the nronertv in t h^ * / aconve 3 ance. In 

date, depends on the terms of the contract o S, 1 * 16 . 1 "”* of the future 

Llci. v. Slate of Mysore, (1972) 9 Mys LJ315 : AIR St^Mys^is' Th^T 
an agreement to sell a mere jus in personam is created hv a c Ji •’ y^ us » by 
transferred. A sale has to be disfmau hed ^ a a JUS in rem is 

under the contract of sale, title to gooThas not paTsed tUntZ'* ■ t0 Se,L If 
ment to sell and not a completed sale State of Wnn / S , an agrec " 

MotUa! Pratap Singh & Co AIR 1981 HP 8 {l2): ILR 09801 HP 
Where goods have been sold, and the buyer makes default * ' 

seller may sue for the contract price, but where an agreement to Imve/™ 6 )? V’ 6 

TaHv y f he Sdler ’ S ° nIy reil2edy ' S an action for unliquidated damages 5 ^Sim? 
larly, if an agreement to sell be broken by the seller the h>fv^? S h!' , 

personal remedy against the seller. The goods are the’ DroDertJ nf Z X 3 

breaks his engagement to deliver the goods the buver has mV’ n „i„ „ , 

t ii p ,, i , ii and Gray , 1904 AC '^23? but S also 

the usual proprietary remedies in respect of the goods themselves such L the 

actions for conversion and detinue. ( Langton v. Higgins, (1859) 4 H & N 40 V 

Again if there be an agreement for sale and the good perish the loss a , a 

rule falls on the seller, while if there has been a sale the loss as a rule falls 
upon the buyer. ( Langton v. Higgins , 4 H. & N. 402.) a s 

t . Stock ' ng under an agreement is different from stocking for sale • onlv 

goods are of sub-standard quality. Thfre may in some cases he SVV’ the 
able emanation for stocking —Dharam Deo v. State, AIR (1958) AH Vjfrs" 

In Bhimayya v. Government of Andhra, AIR (1957) AP 389 the court held thft 
the transaction was a sale and not a kucha delivery order Or deliverv off 

^ . i ^ . agreement with the Jute Mdl$^o r 7he 

purchase of gunnies and sold them to third parties who obtained deliverv of 

the gunnies from the Mills direct on the strength of mill letters passed on to 

also pointed out—Ibid. The question whether there is fale is not a nure 

01 r kJ J aCt a™ a ,™ xed question of law and fact —MoMoo Brothers v 
State of Madras, MR (1959) Kerala 29. A plea that the transaction is not 

sale but merely an agreement to sell cannot be raised for the first time in 

revis.on-AIR (1937) Nag. 198 : 20 NLJ 108. As to the ingredients of Lie 
of goods see AIR (1953) SC 252 : 55 Bom LR 536 : (1953) I MLJ 743. dS 
tinction between agreement to sell and consent decree declaring agree¬ 
ment of parties to sell see AIR (1942) Sind 37. Contract to buy or sell 153s 

is assignable AIR (1954) Mad 87 : (1953) 11 MLJ 310 : (1964) 11 MLJ 401 
contra 16 Bom 441. ' ^ > 

In case of an Incorporated club providing refreshments to its member 
does not constitute sale and is not subject to sales-tax. Young Men's Indian 
Association, Madras v. Commercial Tax Officer , Harbour Dn., Madras 76 Mr W 
704 : AIR 1974 Mad. 63, case law considered. 9 
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oeriod^ant for rtSL h 1 S C u hen wfl ° makes one consolidated payment 

served to the resident. This does not constitute “sale” of the food within 

° f th ^ nor falls within Section 2 (h) of the Punjab Sales Tax 

1966 fS? 449^fpp 457-58 ^ ^ ExcUe Taxation ° fficer > A1R 

♦ i, ^ ackin g materials.— A dealer have no vi Nation in the sale of goods ordered 
to be delivered to a particular licensee, and such a delivery does not constitute 

thC t meai J in ? of Sale of Goods Act, and thus there can arise no sale 

IiiZjt/ mat T 3 ! S in „ whlch the goods are packed. Jagatjit Distilling and 
Allied Industries Ltd. v. State, (1971) 28 STC 709 at p. 717. * 

Formalities of the Contract 

k’ < -' on ^I act sa * e how made.—(1) A contract of sale is 
made by an offer to buy or sale goods for a price and the accep¬ 
tance of such offer The contract may provide for the immediate 
aemery ot .he goods or immediate payment of the price or both 

or for the delivery or payment by instalments, or that the deli¬ 
very or payment or both shall be implied. 

(2) Subject to the provisions of any law for the time being 
in force, a contract of sale may be made in writing or by word of 
mouth or partly in writing and partly by word of mouth or may 
be implied from the conduct of the parties. y 

COMMENTS 

Ac"f“ Sh ** 

Stga f "irr”' tisrsrzstsst ass 

and m aice„t a n,r ,he I,,d ' a " Acl “>at a contract is effected by an offe 

to the passing of ororStJ in 8 '™,! f ° . the , makin g of sale as well as 
matters separate So far as the mak-ina °? mi0 ? 1S durable to keep the iwo 
to be open to the following oSjecTio^ f- * ' 1S concerned > Section 78 seems 

(l) A r^“ gh , by i ts mar g' nal note it purports to lay down a rule 

sale of ascertained^goods'fo'r a feted pu‘ce With ' h ' Simpl ' S ‘ ° f a 

sstrtssrjs r--.-,£c£f : = sl " 

sssss,'tsrs? issss ’O^isrsr ° te °° ds 

SGA—3 



34 


the sale of goods act 


inc MLC \jt UUODS ACT jg 5 

( ' V) I!!! S c Cti °ffi states that P art deIive ry along with offer and accept¬ 
compete sale part delivery must be made in course of deliveS of 
he whole the provisions of this section had therefore to be read 
subject to .he provisions of Section 92. (ILR 15 Cal. 1 at page 6) 

The latter part of the section which refers to the passing of nroDertv will 

be considered when the provisions relating to the effect of a contiac^re'dialt 
with in our comments upon Chapter III of this Bill. ract e d U 

, l h* s clause is based on Section 10 (2) of the Indian Art 

and Section 3 of the English Act. Having regard to the words ‘subject to the 
provisions of any law for the time being in force’ we have omitted the proviso 

SS clSET" oc '" s in lhc action." (Re,on of,he 

. „ The Sel , ect Committee said : “In sub-clause (1) we have provided for 

part payment am part delivery’in pursuance of suggestions made.” (Report 

of the Select Committee.) y^puri 

paid. C (2M PR W 1871) Sale * C ° mplete ° n the P urchasc mone y being agreed to be 


In the absence of any undertaking, between the parties to the contrary 

delivery of possession or the compliance with any other condition cannot be 
regarded as essential to the completion of the sale. (62 PR 1879.) 


an agreement to sell and a contract 

of sale is that in a contract of sale the title in goods passes immediatev on 

payment c. but in an agreement to sell the title in goods passes at a fu'ture 
time subject to conditions to be fulfilled thereafter. Northern India Ret) ite¬ 
ration Co. v. State, 1984 All LJ 441 at PP. (446). 7 lge 


Wnen a vendor receives the stipulated advance, the property in the goods 
passes to the buyer, and the vendor would have a lien in the goods for his 
unpaid purchase money. In law the acceptance of hundi operates as payment, 
though it may be only conditional payment. (27 M 540.) 

A man is not bound, unless he has altered his position by some conduct 

or his own, to accept and to pay for goods which are not in accordance with the 

description of the goods he bargained for. In such cases the right to reject the 

goods ,s independent of the question whether the property therein has passed 
to him or not. [15 Cal. 1 (5)]. r 


Mere allegation of non-payment of purchase money would not entitle 
the seller to have the sale set aside, in the absence of proof that it had been 
mutually agreed between him and the purchaser, that on such default of pay¬ 
ment, the sale should be void. (85 PR 1879.) 

In a contract for sale of specific or ascertained goods, the property in them 
is transferred to the buyer at such time as the parties to the contract intend it 
to be transferred. Intention of the parties depends on the facts of each case. 

Hoshiarpur v. Hira Singh Jagat Singh , AIR 1968 Punj, 289 at 


A deposit, although to be taken as part-payment if the contract was 
completed, is also a guarantee for the performance of the contract, and the 
depositor, who fails to perform the contract wsthin a reasonable time, has 

to a return of the deposit. [19 A 489 (492)1. See 127 IC 324 : AIR 
(1947) Nag 193 ; AIR (1933) Nag 223. And f the seller is in default and 
unable to give the title contracted for, he shou i return the earnest money to 
the purchaser. (21 B 827.) J 
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Under the rules of Hindu 
earnest money in an action for 
C 9.) 
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Law, a purchaser may recover double the 
breach of a contract to sell goods. (1 MH 


The right to specific performance of a contract, or in the alternative 

? rn . t e ff ar ? T m ° ney> should be determined in one and the same suit 
and the plaintiff failing to obtain a decree for specific performance should not 

although not Bked Bom 827 (852)J°* ed ’ 

ia, by iLtrSus' 1 

Bom 827 ( 853 )]. ngni 10 the return of his deposit. [21 

the w£!e' cTmsi‘7sl sISn s °4fSd s'l ' h ' ° f 

putchaTiTL'i'p“d r “‘r„«t S moXXd ll***™!"!*, S oods ' f “ »“<* the 

there was a complete sale under this serti ^ P3 ^ d £ livery > it was held that 

ftS"* ■—5?£« S’K^'S 

delivery of, the goods Wd are tob^pos^poned^the pro* ? C payment for > a" 41 
event, the legislature says, shalfensure cannot 5 con sequence which in such an 

would he lucoudsteat w.,„ **. '?*" 

contract is partly fo print and partly 0 i^wi t i ng** 1 j “cateofoioubt* 3 (5§) wherc * 
the written words must be given greater effort' f d ° abt as , to meaning 

and the whole document should be construed is to ^ l’ ( r F hotalal ' 30 Bom 1) 

l.gible whole. (Mohanlal v. Krishna, 30 Bora LR 4 °«a!’ tlf ! a " d intcl ‘ 

The former section assumes that the manaeini L™ the Companies Act, 1956. 

writing. See also Article 299 of the ConHfti™ e V r ^ ree r ment sh °uld be in 
Merchant Shipping Act 1894 Section 04 °. f .* adla - Under the English 

Ac. 44 of 1958), ,l?e7 m 3*,'hin£?£ ^ 42 (!) of 

instrument. Section 4 of the English Sale of oSh a f. ned ° Ut by a written 

printed portions of contract 3 the former nrev^ nfll ATD betWecn typewritte n and 
1941 Mad 33 : 1941 11 MLJ 281 ^/ r P J lls «T AIR ( ,942 ) Mad 139 : ILR 
42 IC 821 (a written’term prevails over a orinted^^ Gulam Hussein v. Allabul , 
‘Despatch August’ in contract of sale means despatch*hv Bom - 229 : 

U y MU ™5. Ch Sa-aSft 38 ° : '»a*Mri488?^ 

the contract is one of sale and not of agency^Where 6 th’^ aS seIling age °t» 
on payment of price and no liability to aSun^t there 1S .^le of goods 

Pat 4 n ?;. of W- A »R (1957) MP 23. Authorities’ am *SS££ 

.he L rf ,rsl iS p d “"“f, “ cdv C .7t te .hr he ?, ,he ^ d! *« *«pted by 

wffi v ' Fim R ° mrshw ° r D °>°' *•*» **», i»74 e Q. Furn-.XlUtZ 
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Subject-matter of Contract 


6. Existing or future goods —(]) The goods which form 
the subject of a contract of sale may be either existing goods, 
owned or possessed by the seller, or future goods. 

(2) There may be a contract for the sale of goods the acqui¬ 
sition of which by the seller depends upon a contingency which 
may or may not happen. 

(3) Where by a contract of sale the seller purports to effect 
present sale of future goods, the contract operates as an agree¬ 
ment to sell the goods. 


Sections 6 to 8 : Analogous Law.—Section 5 of the English Sale of Goods 
Act and Section 88 of the Indian Contract Act. 


This clause is taken from Section 5 of the English Act. 

As to sub-clause (2), reference may be made to Sections 31 to 36 of the 
Indian Act which deal with contingent contracts. Sub-clause (4) makes it clear 
that a contract for the sale of the future goods operates as an agreement to sell. 
The rules embodied in this clause have been well recognized in English Law 
(vide Benjamin on Sales, p. 159, Ed 6th), and have also been adopted in Sections 
87 and 88 of the Indian Act. Sections 87 and 88 do not, however, contain a 
complete statement of law on the subject. We think that it is desirable to lay 
down on the lines of the English section a distinct rule declaring that a contract 
which purports to effect a present, sale of future goods operates only ?r zp agree¬ 
ment to :e!l. The question regarding the transfer of property in such cases 
should be dealt with separately. (Report of the Special Committee). 

Principle of Section.—As regards the subject-matter of the contract, the 
Act provides that it may consist either of existing goods or “future goods”— 
that is to say, goods to be manufactured or acquired by the seller after the 
making of the contract. Suppose that a man goes into gunsmith’s shop and 
says, “This gun suits me, and if you will make or get me another like it I will 
buy the pair”. This is a good contract, and no.question as to its validity would 
be likely to occur to the lay mind. But lawyers have seriously raised the 
question, whether there could be a valid contract of sale when the subject- 
matter of the contract was not in existence at the time when the contract was 
made. This section enacts that the goods which form the subject of a contract 
of sale may be either existing goods or future goods. 

Scope of Section.—The first two sub-sections are clearly declarations of 
the common law. Sub-section (2) seems to cover both the case of an absolute 
contract to sell future goods, and a contract to sell only conditionally on the 
goods being acquired ; but, as it declares the law relating to contracts of sale of 
“goods” only, it would seem not to deal with sales of mere.chances. 


Sub-section 3 renders it now no longer doubtful that all present sales of 
future goods are agreement to sell. The Code, however, says nothing as to the 
time when the property is to pass : this as in all cases depends upon the inten¬ 
tion ; and there seems to be nothing in sub-section (3) to alter any pre-existing 
rule with regard to the passing of the property in any class of future goods. 
(Benjamin on Sales) See Section 23 (1). 

Sub-section (3) says that where the seller purports to effect a present sale 
of future goods, the transaction operates as an agreement to sell the goods. 
Thus, a running contract for sale of coal ash, that might accumulate at a pump 
house under the railway administration, during the period covered by contract, 
^mounts only to an agreement to sell, on breach whereof the contractor can sue 
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the Railway Administration for damages under Section 57. Union of India v. 
Tarachand , AIR 1976 MP 101 : 1976 MPLJ 156 : 1976 Jab LJ 457. 

Section Explained and Illustrated.—“A present sale can be made only of a 
subject having an actual or possible existence. If, therefore, the subject of the 
sale does not exist at the time cf sale, no contract will arise ; as, if A 
sells his horse or house, or certain merchandise, to B> upon the supposition that 
they are in esse, when in fact the horse is dead, or the house or merchandise is 
utterly destroyed by fire (Allen v. Hammond , 11 Peters, (US) 63 ; Story on 
Sales 189). 

If, however, the thing sold be only partially destroyed at the time of the 

sale, the buyer may either abandon the contract, or he may take the thing at a 
proportional reduction of the price, according to the terms of the original 
bargain. (Curtis v. Hanny> 3 Esp 82.) 

So, also, although the subject of sale have no present existence, yet if it 

be the natural product, or expected increase of something, to which the seller 

has a present vested right, the sale will be good. Thus, a valid sale may be 

made of the wine that a vineyard is expected to produce ; or the grain, that a 

field is expected to grow.; or the milk, that a cow may yield during the coming 

; or . future young, that shall be born of th<* sheep, owned by the vendor 

at the time ot the sale, or the wool, that shall grow upon them. (Grantham v. 
Hawley , Hob 132). 1 


1. Sometimes a contract purports presently to assign goods to be 
acquired in the future (Such a contract is however to be distinguished 
from an agreement to sell plus a licence to seize, (Reeves v. Whitmore , 
(1861) 33 LJ Ch 63). In such a case the legal property in the goods 
does not pass to the buyer unless and until the seller does some act 
irrevocably appropriating them to the oontract [Langton v. Higgins, 

(1859) 28 LJ Ex 252 (sale of future crop)] or the buyer takes posses¬ 
sion of them under a license to seize, which is equivalent to a delivery 
by the seller. [Congreve v. Evett s, (1854) 10 Ex 298 : 23 LJ Ex 273 • 
Hope v. Hayley, (1856) 25 U QB 155]. 

But if the goods be sufficiently described to be identified on acquisition 
by the seller, the equitable interest in them passes to the buyer as 
soon as they are acquired. (Holroyd v. Morshall, (1862) lOHofL 
Cas 191 ; 33 LJ Ch 193.) 

“A man cannot in equity, any more than at law, assign what fia$ no 
existence. But a man can contract to assign property which is to 
come into existence in the future, and when it has come into existence 
equity, treating as done that which ought to be done, fastens upon 
that property, and the contract to assign thus becomes a complete 
assignment”. (Collyer v. Isaacs, (1881) 19 Ch D 342 ; see at pp. 

351,354, CA). It is only the equitable interest which passes to the 

buyer by the contract ; hence his rights are liable to be defeated if 
before he gets the legal property in the goods, the seller disposes of 
them to a second purchaser without notice, who thus first obtains the 
legal estate ( Joseph v. Lyons, (1884) 15 QBD 280, CA). 

There was one case in which it was supposed at common law that future 
goods could be assigned. It was said that a man might sell future 
goods which had a “potential existence,” and that then the legal 
property m them would pass to the buyer as soon as they 
come into actual existence. Goods were supposed to have potential 
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So, also, an expectation dependent on chance may be sold, as where a 

fisherman agrees to sell the casting of his net, before casting it. (Pothier 
Contract de Ventc , p. 6 ). 

Mr, 

But a mere possibility or contingency, not' dependent upon any present 
right, nor resulting from any present property or interest, cannot be made the 
subject of a present sale, though it may be valid as an executory agreement 
to sell. ( Lunn v. Thornton 1 Mann Grang & S. 379). Thus, a person cannot 

m!v' h Pr 'f' nt k 3 C °/ f ^ a l ! hC W ° o1, that may grow u P° n shee P. which he 

™ ay hereafter buy ; {Grantham v. Hawely, Hob 132; See also 25 Hals n 
171 ; Chalmers p 29) nor of any other thing, in which the interest is wholfv 
prospective and doubtful ; so, also, a mere expectancy of succession or inher^ 
tance, can only be the subject of an executory agreement ( Cazeton v. Leighton 
3 Mem 667 ; See however S. 6 , Transfer of Property Act). But a continS 
tuture expectation founded upon aright,—as a reversionary interest foundeH 
on a settlement—may be sold. (2 Kent Comm. Lect. 396-398). ea 

If goods be sold to which the vendor has no title at the timp nfrh- 
sa!e^ and subsequently he acquire a title before the repudiation of the con 
tract by the other party, the property in the goods, immediately on the 
acquisition of the title by the vendor, vests in the vendee. Franzier v Hillinr 
2 Strobn, 309 ; See also Ss. 41 and 43 of the Indian Transfer of Property Act)’ 

And where a vendee in a contract of sale had an election within a 
limited time to recede from the contract and return the article, or to com¬ 
plete the purchase, and the vendor had no title to the thing sold at the time 
of making the contract, but acquired one within the period limited, and the 
vendee allowed that period to elapse without returning the article, it was 
held, that he could not, when subsequently sued for the purchase money set 

up a want of consideration for the contract as originally made. Hotchkiss v 
Oliver, 5 Denio, 314. 


The general rule is, that the subject of sale must belong to the vendor 
and that he can sell no more than the interest, which he legally possesses’ 
If, therefore, he sell an article not belonging to him, whether it were obtained 
by theft, or finding, or by any other means without consent of the owner 
the person, whose property it is, may claim restitution thereof from the 
hands of the vendee ; although it be sold and purchased bona fide, and for 
valuable consideration ; for unless the property were divested from the’ original 
owner by a legal and valid sale, or transfer, it would still remain his property 
in whatever innocent hands it might subsequently come. (Peer v. Humphrey 
2 Adol. & Ell. 495) : This is especially the case if the vendee know that 
articles purchased are not the legal property of the vendor, or if he have reason 
to Suspect, that such is the fact. 

There is, however, a distinction which obtains between cases where sales 
are made of property, to which the vendor has obtained a title by fraudulent 


existence if they would naturally grow out of anything already owned 
by the seller. 

For instance, it was said a man might sell the wool to be grown on sheep 
which he then had, but not the wool on sheep which he was go ing 
to buy (<Grantham v. Hawley (1603) Hobart Rep. J32 p. 2 Roll. 48 
pi. 20). But there seems to be no notional distinction between one 
class of future goods and another, and the sub-section may therefore 
be regarded as declaratory (See, however, Halsbury’s Laws of 
England, (Vol. XXV, p. 171). 
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means, and cases where the vendor has no title, and has obtained possession 
the goods by felony or chance, or who holds them as a mere bailee In 
the former class of cases, where the vendor has obtained his title by fraudulent 
representations or artifices he can make a valid sale of the goods to a bona 
fide purchaser for a valuable consideration, so as to deprive the original owner 
of his power to reclaim them. ( Hollingsworth v. Napier , 3 Caines Cas. 182). 
The reason of this rule is, that where property is obtained with the 
assent of the real owner, however he may have been deceived, the contract 
is not void, but only voidable, at the instance of the party deceived. The 
valid title, therefore, passes to the vendee : subject indeed to the avoidance of 
the contract by the vendee ; but being perfectly good until such avoidance 
is made. If, then the vendee should, while in possession of the goods and 
before the nullification of the contract of the vendor, sell to a bona fide 
purchaser for a valuable consideration, the sale would be binding as against 
original vendor {Kingsford v. Merry, 1] Exch 577). If, however, the sale be 
without consideration, or be made to a person purchasing with knowled®e 
that they were obtained by fraudulent representations, the original owner may 
follow the goods or other proceeds, into the hands of such vendee. (Llovd 
Brewster, 4 Paige Ch 537). But a person who has obtained goods fraudulently 
cannot secure his title by selling them to bona fide purchaser and repurchasing 
them. ( Schutt v. Large, 6 Barbour, (SC) 373). S 

But where the vendor has acquired possession of goods, with the know¬ 
ledge, connivance, or assent of the actual owner, as, where he has stolen or 
found them ; or where he holds them in fiduciary capacity, with no express 
or implied right obtainted from the owner to sell, or otherwise to dispose of 
them, as, where he is a bailee or trustee ; he cannot make a valid sale of 
them, so as to divest the actual owner of his right to reclaim them from anv 
person having possession of them, although such person may have bought 
them bona fide. {Williams v. Merle, 11 Wendell 80). The reason, which sus¬ 
tains this rule is that until the owner either expressly or impliedly agrees to 
part with his rights of property, or does some act which operates to deceive 
the vendee into a belief that the vendor has a right to make a sale, his property 
is never divested from him. Some voluntary act of divestment on his part or 
some conduct from which his assent to the sale is legally implied, is necessary 
in order to enable any other person to make a valid sale of his property. But a 
mere bona fide purchase of goods, without notice, or reference to the title of 

!w£” S’ if give “ indefa,sib1 ' 

If > however, the owner places his property in the hands of another person 
under such circumstances or in such a manner, that the law implies a right 

by such person will be good, although he has, between himself and the 
owner, no such right or power. Irving v. Motley, 7 Bing, 543). Thus where 
a principal holds out a person as his general agent, but, without giving public 

notice which reaches the vendee, limits the powers of his agent to sefl under 
certain circumstances, or below a certain price, and the agent violates his 
instructions, the sale will be good as far as the vendee is a 

(Pickering Bush, 15 East 38). In all such cases, the owner is bound^on 
the ground that his own acts and conduct furnished the opportunity to ’the 

Ind the° f CV1Ce ’ and ° perated t0 induce a faIse trust on the part of the vend* 
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a perfect title, receiving an abatement of the price, proportional to the portion 
in regard to which the vendor’s title was defective Chamber v. Griffith , 1 
Esp. 150.) But his right to abandon wholly the contract wouid depend upon 
consideration, whether it were entire and incapable of separation, or whether 
it were severable, or divisible, so as in effect to constitute several contracts 
in one. ( Chambers v. Griffith , 1 Esp. 150). If it were an entire contract, that 

is, if the price were one whole sum, and not a result computed from several 

lesser sums given for fractions or items of the subject-matter, as, if a person 
agree to give one hundred dollars for a bale of goods,—the vendeemight treat 
the sale as void ; unless the vendor could give him a prefect title to the 
whole. ( Chambers v. Griffith , supra). But if the contract be severable, and 
susceptible, of apportionment on the different items by the terms of the agree¬ 
ment, the vendee would be bound as far as the vendor could give a complete 
title to the items. {Johnson v. Johnson , 3 Bos. & Pull. 162.) Thus, if a person 
should buy a horse and a cow together, giving forty dollars for the cow and one 
hundred dollars for the horse, and the title of the vendor to the horse should 
fail, the vendee would be obliged to keep and pay for the cow. {Chambers v 

Griffith , (supra) ; Johnson v. Johnson , 3 Bos. & Pull. 170). 

The subject of sale must, also, be one which is neither prohibited from sale 
by law or by public policy and morals. For if it be positively injurious to the 
good interests of society, or tend to corrupt the morals, a sale of it will not 
be binding, so as to give the seller a legal claim for the price. Thus, a woman 
cannot sue for the price of her chastity. So, also, if goods, or fui niture or 
clothes be furnished for the purpose of prostitution, or to be paid for out 
of the profits of prostitution, the seller cannot recover the price. {Howard v. 
Hodges. Midd. Sitt. BR before Kenyon, C. J. 2 Dec. 1976). But the mere 
fact that articles are sold to a prostitute will not deprive the seller of his 
claim for the price, unless the sale be of such a nature as to connect itself 
with, or to further, her prostitution {Bowry v. Bennett , 1 Camp. 348). So also 
the sellers of indecent prints or of obscene book$, cannot recover their price. 
{Fores Johnes , 4 Esp. 97). 


Again, articles which are expressly prohibited from sale by statute, can¬ 
not be sold as to bind the purchaser. (Story on Contract, 219, 220, 483.) ’ 

A valid sale may, however, be made of living creatures, ferae naturae, if 
the vendor be possessed of a qualified property in them. (2 Black. Comm 
391 ; Davies v. Powell , Willes, 46.) 

In the first place, he may acquire a property in certain creatures per 
industriam , by reclaiming, or taming, or confining them,—as, if he confine deer 
in his park, or doves in his dove-cote, or fishes in his private pond or pheasants 
in his mew, or rabbits or hares in his warren. But this property depends upon 
the possession and retention of the creature, and if at any time it absolutely 
escape and regain its natural liberty, the right of the owner is lost. A mere 
temporary escape or departure from his confines would not, however, divest 
him of his property if he should pursue them with the design of reclaiming them. 
But if he abandon all pursuit of them, the law presumes that he also intends 
to abandon all claims to them, and he loss his right to them. (Ins. Lib. 2 rit. 
115; Story on Sales.). 

Where animals ferae naturae are tamed, however, a temporary departure 
would not deprive the owner of his right, so long their animus revertendi 
remained, (Inst. Lib. 2, tit. 115). If, therefore, any person have tamed 
creatures, which are wont to come and go, and to leave his confines and return 
at their pleasure, their absence and departure does not destroy his property. 
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Thus, a tame hawk, while he is pursuing his quarry in the owner's presence, and 
is free to go as he may please, is nevertheless the property of the original owner. 
Yet, if tamed animals, which are accustomed to come and go, stray away and 
be absent for an unusual and very great length of time, without any knowledge 
on the part of the owner of their whereabouts, so that he abandons all reason¬ 
able hope of recovering them, they become,! common, and are the property 
of anv person who retakes them. (Inst. Lib. 2, tit. 115; Ross on Vendors, 
172, *173). 

In the second place, the vendor of creatures ferae naturae , may have 
acquired a property therein propter impotentiam ,—as, where hawks, or herons 
or birds, or creatures of any kind, build nests or burrows in his land, and have 
young there ; in which case he has a qualified property in the young so long 
as they are unable to fly or run away, but he loses it by their departure. (Case 
of Swans, 7 Rep. 17:2 Black Comm. 394 : Ross on Vendors, 178). 

Again, a qualified property in wild animals may be acquired per privile- 
giutn ; that is, a person may have an exclusive privilege of hunting, taking, or 
killing them within certain limits, as by reason of a park or warren. But it 
is said, that in such cases, he has no property in the animals, but only in the 
privilege ; and, therefore, the privilege alone can be made the subject of sale. 
(Case of Swans, 7 Rep. 17 ; 3 H 6, 55, b ; Ross on Vendors, 178.) 

In the third place, a person may make a valid sale of creatures and things 
in which he has a qualified property, ratione soli ; as in the wild fishes which 
swim in that part of a river, or brook, which runs through his ground ; or in 
the honey which is made by wild bees in his woods. (2 Black Comm ’393* 
Brooke's Ab idg tit. Propertie, 35 Story on Sales, 189-215.) 


7. Goods perishing before making of contract._Where 

there is a contract for the sale of specific goods, the contract is 

void if the goods without the knowledge of the seller have at the 

time when the contract was made, perished or become so 

damaged as no longer to answer to their description in the 
contract. 


COMMENTS 


Analogous law. —See Section 6 of the 
Section 20 of the Contract Act. 


English Sale of Goods Act and 


Sections 7 & 8 : Previous and present state of law compared —The Special 
Committee said : “This clause follows Section 6 of the English *Sale of Goods 

Act - ™ e . rule based f eit f her on ground of mutual mistake or on the 
ground of impossibility of performance. (Chalmers’ Sale of Goods n ™ fh 

10th.) Although in Chapter VII of the Indian Act there is no specific orovi-' 

sion corresponding to this clause, the gencal principle underlying it is provided 

for m S«Uon 20 [Me Illusions (a) and <b> ?„ that ,eX. sSS 

and 7 of the English Act use the word‘perish’and ‘perished’. In regard to 

those words some writers observe that goods must be deemed to have ‘nerUhed* 

not only if they are physically destroyed, but also if they have ceased to exist 

m a commercial sense, that is, if their merchantable character as such has 
been lost [vide Benjamin on Sale, p. 161 ; Halsbary’s Laws of England Vol 25 
p. 145]. Chalmers in his books on the Sale of Goods is inclined to think that 
in such cases the only question is whether the article has been so far destroyed 
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shmilJS I ? whether by reason of the partial loss of the goods they 
J d ® er ncd to have ceased to exist within the meaning of the clause 

so as to make the contract void would depend on the circumstances of each 
case. 1 he point in such a case would be whether the contract was entire or 
divisible. [Cf. Barrow v. Phillip , (1929) 1 KB 574.] 


In the course of the discussions on clauses (7) and (8) a point was raised 
that inasmuch as under the terms of the two clauses the agreement, is either 
void or the contract becomes void, these clauses might have the effect of 
rendering void every kind of contract relating to the sale of goods, lost or not 
lost, and that they might have the effect of hitting at c. i. f. contracts. It was 
urged that a c. i. f. contract was also a sale of goods, though to be performed 
by the tender of documents, and such a contract might not be saved even by 
the terms of Clause 62 of the bill corresponding to Section 55 of the English Act. 
We, however, think that Clause 62 is comprehensive enough v in its terms and 
that c. i. f. contracts would be saved by the clause. We are fortified in our 
conclusion by the opinion of Mr. Chalmers on page 31 of his commentary on 
the Sale of Goods Act. ( Report of the Special Committee). 


Section explained and illustrated.— As there can be no sale without a 
thing transferred to the purchaser in consideration of the price received, it 
follows, if at the time of the contract the thing has ceased to exist, the sale is 
void. (See on this section Benjamin 138-143). Section 7 deals with mistake 
Section 8 with frustration—66 TLR 203. 


In Strickland v. Turner , (7 Ex. 208) a sale was made of annuity dependent 
upon a life. It was afterwards ascertained that the life had already expired 
at the date of the contract, and not only was the sale held void but an action 
by purchaser to recover back the price paid as money had and received was 
held maintainable. In Couturier v. Has tie, 9 Ex. 102 ; 5 HIC 673, a cargo of 
corn, loaded on a vessel not yet arrived, was sold on the 15th May. It was 
afterwards discovered that the corn having become heated had been discharged 
by the master at an intermediate port, and sold ou the 24th of the preceding 
month of April : held, that the sale of the 15th of Mav was properly repudiated 
by the purchaser. 

These cases are sometimes treated in the decisions as dependent on an 
implied warranty by the seller of the existence of the things sold ; sometimes 
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on the want of consideration for the purchaser’s agreement to pay the price. 
Another, and perhaps the true ground is rather that there has been no contract 
at all, for the assent of the parties being founded on a mutual mistake of fact 
was really no assent of the parties, and there was no subject-matter for a 
contract and the contract was therefore never completed. (Per Lindley J., in 
Hiddersfield Bank v. Lister , 1895, 2 Ch at p. 281). 

This was the principle applied by Lord Kenyon in a case where the lease¬ 
hold interest which the buyer agreed to purchase, turned out to be for six years 
instead of eight and a half ; and where he held the contract void, as found on 
a mistake in the thing sold the buyer never having agreed to purchase a less 
term than that offered by the vendor. Farrer v. Nightingale, (1878) 2 Esp. 
639. This also was the opinion of the civilians. Pothier says : “There must 
be a thing sold, which forms the subject of the contract. If then, ignorant of 
the death of my horse, I sell it, there is no sale for want of a thing sold. For 
the same reason, if when we are together in Paris, I sell you my house at 
Orleans both being ignorant that it has been completely, or in great part, burnt 
down, the contract is null because the house, which was the subject of it, did 
not exist ; the site and what is left of the house are not the subject of our 
bargain, but only the remainder of it.’’ And the French Civil Code is in these 
words : “There is no valid assent, where assent has been given by mistake, 
extorted by violence, or surprised by fraud.” 


“Perish” is not defined in the Code, but it is apprehended that the goods 
would have “perished” not only if they were physically destroyed, but also if 
they had ceased to exist in commercial sense, that is, if their merchantable 
character, as such, had been lost, as dates contaminated with sewage, and there¬ 
fore unsaleable as dates, or cement which had lost, through moisture, its 
properties as such ; or a ship which is a mere congeries of timber ; or has 
ceased to be capable of carrying a cargo. (Benjamin 140.) There was a contract 
for sale of 700 bags of groundnuts lying at a particular wherehouse, and 109 
were stolen prior to the date of contract : held that the contract was void. 
Barrow Lane , etc. v. Phillip , (1929) 1 KB 574. Where this section is not 
applicable doctrine of frustration of contracts may apply. See Section 66(1) 
(e). Where the goods have merely deteriorated but do not cease to answer to 
their description in the contract, they do not ‘perish ’—Horner v. Minister of 
Food , (1948) 2 AER 1036. That is, even if they are not of merchantable quality, 
they cannot be said to have perished. Such a case would be covered by the 
latter part of Section 7 of our Act, ‘or lost their merchantable quality’ would be 
a better wording for the latter part of Section 7. 

Where the specific goods perish after the making of the contract, their 
destruction affects not, as cases under Section 6, the formation, but the per¬ 
formance of the contract. As will be seen later, the impossibility of perfor¬ 
mance is, as a general rule, no excuse to the party bound to perform • but 
this rule applies only where the contract is positive and absolute, and not 
subject to any condition, express or implied. And a condition subsequent 
excusing performance if the goods perish will be implied where, according 
to the intention of the parties performance depends upon the continued exis¬ 
tence of a given person or thing. This was first decided in Taylor v. Caldwell 
(1863) 32 LJQB 164 which has followed and extended in Howell v. CouDland 
(1876) LR 1 QBD 258 on which latter case Section 7 of the Code is based 

In an auction for cutting and felling timber of marked trees in a forest 
a good number of trees were gutted in fire, though both the parties on date’ 
of execution of agreement were unaware about the fire and the damage caused 
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Pith. Rea fh" ° f thc /"J® in the Section.-The rule in this section may be based 
either on the ground of mutual mistake, or on the ground of impossibility of 

performance. It is confined to the case of specific goods. Generic goods,Uiat 

y ’ good , s _ de fin ed by description only, come within the maxim genus 
numquam pern (Re Thoronett and Fehr and Yuills, (1921) 1 KB 219 • 26 Com 
Cas 59, at p. 64) : The impossibility theory is wrong—66 TLR 203. 

As, in the case contemplated by this section, the contract is void, the 
price, it paid, can be recovered back. Strickland v. Turner, (1852) 7 Exch 208 . 

„ ,®P ecific J G°°ds.—Unless the context or subject-matter otherwise requires, 
specific goods”, means goods identified and agreed upon at the time a contract 
of sale is made. (Chalmers 30). 

N 

If a man contracts to sell five dozen of a particular brand of champagne 
it would be immaterial if unknown to him his whole stock of wine had been 
destroyed by fire. He must procure five dozen of that champagne elsewhere 
or pay damages. A mixed case might arise which is not covered by the section. 
Suppose a man contracts to sell to 5, “five dozen of the 74 champagne now 
in my cellar,” not knowing that all but three dozen had been destroyed by fire. 

The question has not been decided, but probably the contract would be void. 
(Chalmers 31). 

8. Goods perishing before sale but after agreement to sell. — 

Where there is an agreement to sell specific goods and subse¬ 
quently the goods without any fault on the part of the seller or 
buyer perish or become so damaged as no longer to answer to 
their description in the agreement before the risk passes to the 
buyer, the agreement is thereby avoided. 


COMMENTS 

N. B. See also Notes under Sections 6 and 8. 

Analogous Law.—See Section 7 of the English Sales of Goods Act. 

Previous and Present State of Law Compared. —The Special Committee 
said : “This clause relates to the impossibility of performance arising after the 
contract is made and is based on section, of the English Sale of Goods Act. It is 
true that Chapter VII of the Indian Act does not contain a specific provision on 
the point. But the principle is well established and underlies Section 56 of the 
Indian Act. We think it is desirable that it should be included in the present 
Bill as a specific provision. For the reasons stated in the note to the preceding 
clause, this clause has been framed to cover the case of goods which are so 
far damaged as not to answer the description given by the contract. The words 
‘the agreement is avoided’ occurring in Section 7 of the English Act are ambi¬ 
guous. A question might arise by whom the agreement is to be avoided. 
We have, therefore,, substituted the words ‘the agreement becomes void* for 
those words.” (Report of the Special Committee). 

The Select Committee said.—“For the words ‘agreement becomes void* 
which occur in both Sections 8 and 10, we have substituted the words ‘agree¬ 
ment is avoided*. In our opinion the latter expression, which occurs in the 
corresponding section of the English Act, conveys the intention more clearly.” 
(Report of the Select Committee). 
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Scope of Section.—Four conditions must be fulfilled under this section, 
namely :— 

(1) The contract must be an agreement to sell, not an actual sale. 

(2) The goods agreed to be sold must be specific. 

(3) They must perish before the risk passes to the buyer. 

(4) The loss must not be caused by the wrongful act or default of either 
party. 


The enjoint effect of this section and of the general rules of law appears 
to be that where specific goods agreed to be sold subsequently perish :_ 

1. If there be fault of either party, then the party in default is liable 
for non-delivery or to pay for the goods, a* the case may be. 

2. If there be no fault, then 


^ the risk has not passed to the buyer, the agreement is 

avoided, and the seller is not liable for non-delivery, but on 

the other hand must bear tho loss. vThis is the necessary result 
of Section 8). 

(b) If the risk has passed to the buyer, he must pay for the goods 
though undelivered. (Benjamin 140-14i). 


In Taylor v. Caldwell, (3 B & S 826 ; 32 LJQB 164) the law with regard 
to impossibility as an excuse for non-performance was reviewed by Black¬ 
burn J., who gave the unanimous decision of the Court after advisement 
It was an action for breach of promise to give to the plaintiff the use of a 
certain music hall for four specific days, and the defence was that the hall had 
been burnt down before the appointed days, so that it was impossible toper- 
form the contract. This excuse was held valid. 


In cases where the court gathers as a matter of construction that the 
contract itself contained impliedly or expressly a term, according to which 
it would stand discharged on the happening of certain circumstances the 
dissolution of the contract would take place under the terms of the contract 

a 111 u S “ Ch c CaS f S u W ? U d b u e outslde the purview of Section 56 altogether 
AUhough in English Law these cases are treated as cases of frustration in 

India they would he deak wnh under Section 32 of the Indian Contract Act 

which deals with contingent contracts or similar other provisions contained in 

the Act. In the large majority of cases however, the doctrine of frustration 

is applied not on the ground that the parties themselves agreed to an impl ed 

rlTZ f °P erated , t o release them from the performance of the contract 
when it finds that the whole purpose or basis of a contract was frustrated bv 
tances which was beyond that was contemplated by the parties at the 

must be taken in its practical and not literal sense Section !w° n 

Pe a r V R th K M at Vh t0 b£ ? eterm ' ned A acco r d in g to the intention of the partSs”- 
Per B. K. Mukherjee, J. in Satyabrata v. Mugneeram , AIR (1954) SC 44 (dft\ 

It may be submitted with respect that this is oversimolifvino th* ; 48 ' 

Section 32 deals only with an uncertain future event and mav nkt r SSU w 

cases where it would be just to imply a term to do £ COVer ? U 

parties. The trouble is that the uncertain future event may not be contend 
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fiS rd" ■topos S ibleM„ S Sc ?^ " W0 ‘" d <* 

the words in which the contract ? ! interpretation and not allow 

The view that the court had power to dedSe a c°ontr?^? masters, 

justice so demanded with recMra tn tt in! contract to be frustrated when 

£Evtr EE iB 

Lord Sice Denni^t Ho^lords'SYn fhTZve 5? thTbal 

sr h £ 

orry, held, failure of owner • of goods to supply petrol coupons does not 

AIR 0956) C Hyd‘ 1' J?~ LR S°d *’Z? ' Ma " a Z er Govt. Distilleries, 

' , ' , y<J ^ 1956 Hyd. 645. Denning L.J’s view in TT r om 

may still hold the field in India because our Section 56 with its word ‘impossi- 
rejected without doing any violence to the language of Section 56. ’ y 

n n, nt As Se< jt Ion 8 expressly says that the agreement is avoided by the subse- 
quent perishing of the goods without the fault of either partyf it contem- 

Pu! t !!. t : h i; POSS, r b !l ,ty of , the a ^ reement not bein £ avoided at all in cases where 
P 1 " * .? Gi 2°°?* 1S cau sed by such fault. In cases where the agreement 

is avoided, if seems obvious that it becomes void at the time of the perishing of 

^ C ^ 0dS n and ? Gt ^ efore ; Consequently, the rights of either party previously 
vested will not be affected ; (Stubbs v. Holywell Ry. Co ., (1867) 2 Ex. 311) for 

example, where the price is payable by the contract at the date prior to the 

destruction of the goods, the seller can sue for the price, if unpaid, and, if 

T T buyer cannot recover it. (Blakeley v. Muller , (1903) 2 KB 760* 

88 LT 90). By the expression, therefore, in Section 8 that the agreement is 

avoided is meant that future performance by either party is excused, as at 
common law. 

Agreement to the contrary.—The provisions of this section, like any other 
implication of law, may be negatived or varied by express agreement, or by 
the usage of a particular trade. For example, the section does not apply to a 
c. i. f. contract which is a contract for the ^ale of insured goods, lost or not 
lost. (Manbre Saccharine Co v. Corn Products Co., ( 1919).1 KB 198. As to 
trade usage, or agreement, see Produce Brokers Co. v. Olympia Oil and Cake 
Co., (1915) 21 Com Cat 320 CA and HL ; (1916) 1 AC 314. 


“Specific goods.”—It is to be noted that the rule applied to specifically 
described goods, whether in existence at the time the contract was made or 
not. In a case where there was a contract to supply 200 tons of potatoes 
to be grown on a particular farm and the crops failed, Mellish L. J., said : 
“This is not like the case of a contract to deliver so many goods of a parti¬ 
cular kind, where no specific goods are to be sold. Here there was an agree¬ 
ment to sell and buy 200 tons out of a crop to be grown on specific land, 
so that it is an agreement to sell what will be, and may be called specific 
things ; therefore neither party is liable if the performance becomes impossible.” 
(Howell v. Coupland , (1874) LR 9 QB 462 at p. 465, per Blackburn, J., and 
in CA (1876) 1 QBD 258 at p. 262 per Mellish, LJ). Section 6 (2) will appl y 
or Section 56, Contract Act, may apply. The result may be the same. This 
rule applies to sales of unascertained portions of a specific thing where the 
whole bulk perishes. (See ibid and hi re Wait , (1927) 1 Ch 606). The seller 
would probably be wholly discharged if a portion of the specific bulk was 
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undestroyed. So, also if two specific articles are agreed to be sold under a 
single and indivisible contract, and one of them perishes subsequently the seller 
is probably discharged from delivering the other. (Hals Vol. 25, pp. 146 & 147 : 
Lovalt v. Hamilton, (1839) 5 M & W 639 ; 52 RR 865). 


Impossibility or supervening illegality.— Sections 7 and 8 deal with two 
cases of impossibility peculiar to the law of sale. There are other cases, 
common to the whole field of contract, where performance is excused on the’ 
ground of impossibility (See Pollock on Contracts, Chap. VIII). As a general 
rule if a man makes a contract he must fulfil its conditions or pay damages. 
It is no excuse that he cannot get the goods he has contracted to deliver, 
or that he can only obtain them at a prohibitive price. [Hale v Rawzon 
(1858) 27 LJCP 189 (191) ; Re Qeis & Co., (1916) 1 KB 346], If he wishes to 
be safe he must protect himself by express stipulation (New Zealand Shipping 
Co. v. Societe des Ateliers de France, (1919) AC 1 HL. But 'here are cases of 
vis major independ“nt of any particular contract, which would excuse perfor¬ 
mance. For example, if the goods which a man has contracted to sell was 
requisitioned by the Government before delivery the seller absolved from his 
obligation to deliver them. (Re Shipton & Co., (1915) 3 KB 676). 


Again, if a Contract, legal in its inception, is prohibited by or under a 
legislative enactment or a valid executive order, before its fulfilment, the obliga¬ 
tion is dissolved. (Metropolitan Water Board v. Dick Kerr & Co. 119181 AC 
119, HL Mac Master v. Cox & Co., (1921) SC 566. 


A declaration of war by the country operates as an Act of the legislature 

S C 7 °ri ry n P 7 « ib l tin M ! 1 ! ln J er ^ rse with the enemy (Exposito v. Bowden, 
(1857), 7 E & B 763, at p. 781, Ex Ch). If a contract made before war involves 

intercourse with the enemy for its due performance, the contract is dissolved 
and a clause purporting to suspend its operation during war is null and void’ 
(Ertel Bieber & Co. v. Rio Tinto Co., (1918) AC 260, HL f Naylor Benzon&Co 
v. Kreinische Industrie Gesellschaft, (1918) 2 KB 486 CA)! 


The price 


9. Ascertainment of price. (1) The price in a contract of 

sale may be fixed by the contract or may be left to be fixed in 

manner thereby agreed or may be determined by the course of 
dealing between the parties. 


(2) Where the price is not determined in accordance with 
the foregoing provisions, the buyer shall pay the seller a reason¬ 
able price. What is a reasonable price is a question of fact 
dependent on the circumstances of each particular case 


COMMENTS 

See also notes under Section 2, cl. (10) supra. 

Section 9. Previous and present state of law comnaroH Th» c • . 

Committee said : “This clause is based on Section 8 nf the p i 
Good, Act. Section 89 of the Indian Act wh “h ™r, es no^ to f.", S ‘ ° ° f 

sion which is enacted in sub-section (2) of the Eng™s?lection ^i 1 ' 

in sub-section (I)i of the English Act is left to be inferred from SectTJn iT'tt 
prefer to adopt the arrangement of the English section.” sectl °n 78. We 
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The price is an essential element in a contract of sale c ^ 

snpmX It may be either fixed by the contract kself or left to £*5 ® ect, ? n j 

But there ar"many cases “fwhich T' iJ,- award °f a third party. 

say nothing about’he p,?ee Snroose th« a mU a^s * s , a,a - a " d 

^ay^L? ? ‘"- d 

„ ff , The Pr ‘ ce ’ a thin S is its agreed or estimated value expressed in terms 

adonted U for n th C< ?T y ‘ “ The technical term wh ^h has beenInlariabfJ 

adopted for the numerical expression of the values of commodities in Z 
the standard, is ‘price’. (Scott’s Money and Banking n 34 rJ, te rms of 

v. Hambrouck, (1921) 1 KB 321 at p. 326). g ’ P ’ " qUe Be,ge 

An alternative price, if in the nature of a wager avoids the * a 
(Rourke v. Shorty (1956) 25 LJQB 196). g h contract - 


Deposit.—Sometimes part of the price is prepaid by way of securitv 
when the contract is entered into. The money so prepaid is called a dennlir’ 
The return of the deposit in case the sale goes off is usually a matter of agree¬ 
ment. but in the absenr-e of a different agreement the deposit is forfeited if t^e 
sale goes oft through the buyer’s fault. (Howe v. Smith, (1884) 27 Ch D 89). 


“The deposit” says Lord Macnaughten “serves two purposes - if the 
purchase is carried out it goes against the purchase money ; but its primary 
purpose is that it is a guarantee that the purchaser means business.” (Soper v 
Arnold, (1889) 14 App Cas at p. 435). K P 


Under selling etc.—A man may, of course, sell at any price he likes and 

J?8Qg\Trl! T a * ° ffeF CCrta,n g ?° ds at a ,0SS ^ eUo v Horsley, 

(1898) 1 Ch 274 (280) ; so too, a man may sell goods to a retailer with a con¬ 
dition that they shall not be retailed under certain specified prices (Elliman v 
Carrington , (1901) 2 Ch 275). But that condition is not bindi g on subsequent 
buyers, even with notice ( Taddy & Co. v. Sterious & Co ., (1904) 1 Ch 354 except 
it seems, in the case of patented articles known to be sold under a restrictive 
licence. ( National Phonograph Co. of Australia v. Menck , (1911) AC 336 (347) 
PC ; (Columbia Phonograph Co. v. Regent Fittings Co. y ( 1913) 30 RPC 484).* 
See Section 25, the English Restrictive Trade Practices Act, 1956 and the Price 
Control Acts, 1939, 1941. 


Alteration of customs or excise duties. —Unless otherwise agreed, where 
after the making of the contract and before the delivery of the goods, a new or 
increased customs or excise duty is imposed, the amount may be added to the 
price, and conversely, where the duty is repealed or lowered the amount may 
be deducted from the price. (Chalmers). 


Sales-tax—Sales-tax is payable as part of consideration paid by purchaser 
to the seller in the transaction of sale and is part of the sale price Union of 
India v. Private Rice Mill , (1974) 2 CWR 1026. 


1. A temporary abrogation of freedom of contract in fixing prices is 
furnished by the Profiteering Act, 1919 (9 & 10 Geo 5, c. 66), and 
the action of the Food Controller, under his statutory powers, in 
fixing prices and other war time measures. 
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Reasonable price. —“Goods may be sold” says Wilde, C. J., “and fre¬ 
quently are so'd when it is the intention of the parlies to bind themselves by 
a contract which does not specify the price or mode of payment, leaving them 
to be settled by some future agreement or to be determined by what is reason¬ 
able und;r the circumstances.” (Valpy Gibson, (1847) 4 CB 837 at p 864 • 
Joyce v. Swann, (1864) 17 CB (NS) at p. 93 See Benjamin 144-146) 


A reasonable price “may or may not agree with the current price of the 
commodity at the port of shipment at the precise time when such shipment is 
made The current price of the day may be highly unreasonable from acci¬ 
dental circumstances, as on account of the commodity havin^ been purposely 
kept back by the vendor himself, or with reference to the price at other ports 
in the immediate vicinity, or from various other causes.” [Per Cur in AcphnI 
v. Levy, (1834) 10 Bing 376). 1 01 


Where buyer agrees to pay to seller whatever the latter 
agreement though void for uncertainty, the buyer is still liable 
price. Piaremohan v. Thanchand, 1968 Raj LW 68. 


would claim, the 
to pay reasonable 


Interest.- - Where the goods are to be paid for by a bill or note which is 
not given, the buyer is liable to pay in addition a sum equal to the interest 

rSjrmr iTf‘I °Q« the c bl “ °, rn °' e ’ aspart of the price. ( Marshal) 
(i901)2Ch 548°) 3 E 98 ‘ ^ ° S ° ** An8,escy ' Willimot v. Gardiner, 


If the method ol fixing the price provided in the contract becomes un¬ 
available that will preclude the formation of the contract —Abdul Sathar v 
Kunjuvarkey, AIR (1955) TC ! 39 : 1LR (1954) TC 1101 -(1954) KLT 90?' 
See also AIR (1954) SC 44 : (1954) SCI 1: (1954) MLJ 41 • 83 LJKB 220 
Mixed contract for stoiage of paddy and its subsequent sale—provision for 

Ftang^l^^rb^lC 308. payable on of option-AIR (1936) 


10. Agreement to sell at valuation. -(1) Where there is an 
agreement to sell goods on the terms that the price is to be fixed 

valuation of a third party and such third party cannot 

or does not make such valuation the agreement is thereby avoid- 


deliver P /d° V r^!! at ’ if the - go ° d i 0r a ny part thereof have been 

™L t prir t h=X opr ‘ ated by ,he buyer - he shaU ™ a 

valuation 1 % fault **£•£ 

may maintain a suit for damages against the party fn fault. 

COMMENTS 

See also notes under Section 3, cl. (10) supra. 

Act. Section 10- Analogous Law.-See Section 2 of the English Sale of Goods 


said to^e^auft? ^mmittee 

SGA_4 s c, ause. it is not uncorn non 
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th = b. fixed by valuers 

price so fi.vjis “ puch pa“of ?5“ 0 r?S»« W ‘W’'***?’ “ d the 

iUordaacetuh .Ws .gXTn.^d HT V "* P H 

5f ISMal? fig, “als- 
££■•• “ dCC£ ' a ^ 
Thus, if the persons appointed as valuers fail or refuse to act there- 

to 3 ) (TfLrVul • C Swr«“ “ 837 ?? iTAK' ? * S g’ “ ^««* 

“ T W «2?«ag“<?i ”oo & ds W ,b 3 e 8 2i,er B S f b: he e„ a ,S 

18 CB 76?- 25 Sr e p 1 M7? SS ! >Ie ‘t® . va , luation > as in Clarke v - Westrope, (185 6) 

tion rnnf 10n H a .h d the _Y aluers disagreed, and the defendant pending the valua- 

25 Hals^Laws* of England)’ 0 ‘ ha ' * Va, ““ i “' 1 

f . , At ! S a PP rebencJ ed, although there does not seem to be any authority on 

l h va?uer ’the a fad here ?♦? \ S 3 Sale ° f goods ab initio ’ the P rice t0 be b *ed by 

hi.vir t ’ th I t i of the latter to act would entitle either the seller or the 

nrLf 1° M ld ^ c u 0ntract and revest the P r °P ert y the seller. But strong 
proof would no doubt be required to show that an immediate sale was intended, 

r he transaction should be considered prima facie as an agreement to sell 
cr iJbecTrrfan n er*' intended to P ass tiU the P rice be ascertained in the pres- 


Where the parties have agreed to fix a price by the valuation of third 
fi IS " 0t ec l Lllvale nt to a submission to arbitration (Collins v. Collins, 

U°j 8) 26 Beav 306). It «’?s therefore held in Bos v. Helsham, (1886) LR 2 Ex 

*' In Thurnell v. Balbirnie, (2 -M & W 786) the declaration averred an 
agreement that defendant should purchase the plaintiff’s goods “at a 
valuation to be made by certain persons, viz., Mr. Newton and 
Mathews, or their umpire” the former on behalf of the plaintiff, and 
the latter on behalf of the defendant ; that Newton was ready and 
willing to value the goods, and that the defendant and Mathews, 
though notified that requested to proceed with the valuation, and to 
meet Newton for that purpose, continually neglected and refused to 
do so ; ancf that the defendant was notified that Newton would meet 
Mathews or any other person whom the defendant might nominate 
for the purpose of making the valuation, but the defendant wholly 
neglected, etc. And the plaintiff went on to aver that Newton then 
proceeded to value the goods at the reasonable price to 500£, which 
the defendant had neglected to pay. To this declaration there was a 
special demurrer for want of a distinct allegation that the defendant 
refused to permit Mathews to value on his part, and demurrer was 
sustained. 

Where the seller refused permission to the valuer appointed to enter his 
premises for the purpose of valuing the goods, a court of equity 
made a mandatory injunction to compel the seller to allow him to 
enter (Smith v. Peters, (1875) 20 Eq 511). 
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72 : 36 LJ Ex 20), tha" where one party had appointed a valuer, and the other, 
after a notice in writing, had declined to do the same, as required by the con¬ 
tract, that does not authorise the valuer appointed to act by himself as a sole 
arbitrator. [The guiding principles whereby to distinguish a valuation from an 
arbitration were laid down by Lord Esher M. R. in Re Dowdy , (1885) 15 QBD 
at p. 430, CA] and [Re Carus Wilson, (1886) 18 QBD 7. CAJ. And the last case 
shows that the fact that an umpire is to be appointed in case of dis-agreement 
does not of itself make the agreement an arbitration. 

If the persons named as valuers accept the office or employment for 
reward or compensation, they (unlike an arbitrator are liable in damages to the 
parties to the contract for neglect or default in performing their du ies. ( Jenkins 
v. Betham , (1855) 15 CB 168). 1 See Section 2 (5) for definition of “fault”. 

Conditions of Warranties 

11. Stipulation as to time. — Unless a different intention 
appears from the terms of the contract, populations as to time of 
payment are not deemed to be of the essence of a contract for 
sale Whether any other stipulations as to time is of the essence 
of the contract or not depends on the terms of the contract. 

COMMENTS 

Section 11. Previous and Present state of law compared —The Special 
Committee said : “This clause is based on Section 10 of the English Act. The 
principle underlying that section is to be found in Section 55 of the Indian Con¬ 
tract Act In our opinion the present Bill should contain a specific provision on 

wEm*’ ^ stheGe ;if a J. c,auses Act, 1897, contains a definition of the word 

c 10 - /> sub ~ sectlon ( 2 ) of the English section has been omitted.” (Report of the 
special Committee .) J 


„„ j Tu ? e *? f .Notification of Particulars of time, place, shipment, etc —As 

usnalhfnffh at ' 0nS oth f er , than those relating to the time of payment time is 
usually of the essence of the contract at any rate in mercantile transactions 

[Bowes v. Shand, (1877) 2 App Cas 455 at p. 463 , per Lord Cairns], Thus whe?e 

o h r vesTeTs ° f , tw ? t y‘ five tons of P e PP cr - “name of vessel 

or vessels, marks and particulars to be declared within sixty days of date of bill 

ot lading , Cotton, L.J., says, “It was argued that the rules of Courts of equity 

theJ Jf ff ga J Ue K in . all f Courts - and that equity enforced all contracts though 

contrartc fixed therein for completion had passed. This was in the case of 
cou d be collect^^' .l 65 Sales ° f land where ’ unless contrary intention 

essential condition. To apply this to mercantile contracts would be dange- 

1. In the civil law it was a settled rule that there could be no sale with¬ 
out a price certain. “It seems to be of the very essence of the sale” 

says Story,!., “that there should be a fixed price for the purchase’ 

The language of the civil law on this subject is the language of com¬ 
mon sense ( Glagg v. Mann, (1837) 2 Summer, 538). And it was - 
subject of long contest among the earlier juris consults whether the 
necessity for a certain price did not render invalid an agreement that 

then?, Sh t° Ud u be fixed by , a third P erson 5 but Justinian put an end 
to the question by positive legislation (Code, 4, 38, 15) (to the same 

effect as in this section, that the sale, whether verbal, or in writing 
was conditional on the valuation being made). ^ 
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rous and unreasonable. We must therefore hold that the time within which the 

pepper was to be declared was an essential condition of the contract ” Reuter v 
Sola, (1879) 4 CPD at pp. 246, 249, CA. ' 

Time could be said to be of essence on contract of supply of Human 

Albumin, agreeing for delivery of goods within one year commencing from a 

particular month. Andard Mount ( London ) Ltd. v. Cure well {India) Ltd., AIR 
1985 Del 45. 


In Martindale v. Smith, (1 QB 389) six specific stacks of oats had been 
sold by Smith to Martindale, to be paid for on July 16. Smith afterwards told 
Martindale that if he failed to pay on the very day he should not have the oats. 
Martindale did not pay on July 16, but tendered the price shortly afterwards. 
Smith, however, subsequently sold to oats the another person : Held, that 
Martindale’s failure to pay on the 16th did not justify Smith in repudiating the 
contract ; he was not bound to deliver without a tender of the price, but this 
condition having been fulfilled, the subsequent resale was tortious, and he was 
liable in damages. 

In sale of goods “to arrive” it is quite a usual condition that the seller 
shall give notice of the name of the ship in which the goods are expected as 
soon as it becomes known to him, and a strict compliance with this promise is a 
condition precedent to his right to enforce the contract per Thesiger, L.H., in 
Reuter v. Sala, (1879) 4 CPD 239 at 246. 

In Busk v. Spence , (4 Camp. 329) in 1815, the seller agreed to sell certain 
flax, to be shipped from St. Petersburg, “and as soon as he knows the name of 
the vessel in which the flax will be shipped he is to mention it to the buyer”. 
The seller received the advice on the 12th of September, in London, and did not 
communicate it to the defendant, who, resided at Hull, till the 20th. The vessel 
arrived in October, a M d uie defendant refused to accept the flax. Held, by 
Gibbs, C.J., that this was a condition precedent, that it had not been complied 
with, and that the question whether or not the communication made eight days 
after receiving the information was a compliance with the condition was one of 
law, not of fact. The plaintiff was therefore non-suited. 

This point seems not to have occured again until 1854, when it was care¬ 
fully considered as a new question and determined in the same way, in the 
Exchequer, in Graves v. Legg, 9 Ex. 709 : 23 LJ Ex 228, no reference being 
made to Busk v. Spence. In this case, the plea averred that the seller knew the 
goods were bought for resale, and unsaleable until the time of shipment was 
declared. To this plea the plaintiff demurred, and after the decision on the 
demurrer to the above effect there was a trial on the merits, in which it was 
proved that the vessel was named to the buyer's broker, who had made the con¬ 
tract, in Liverpool, and that, by the usage of that market, such notice to the 
broker was equivalent to notice to his principal, and the Court held that this 
was a compliance with the condition. (1856) 11 Ex 642 ; 26 LJ Ex 316. 

Sale of goods “to be shipped' 1 within a certain time.—Mercantile contracts 
of sale often contain a stipulation that goods are to be shipped within or 
during a certain time. It is then a condition precedent that the goods shall be so 
shipped, the time of shipment forming part of the description of the goods. 
Some difficulty has been found in the interpretation of the expressions “to 
be shipped” or “shipment” within a certain time. They may be construed to 
mean either than the goods shall be placed on board the ship during the time 
specified, or that the shipment shall be completed before that time expires. 
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The former has now been decided by the highest authority to be the natural 
meaning of the words, and one which the Courts for the future will place upon 
them in the absence of any trade usage to alter 1 that meaning. [Alexander x 
Vanderzee, LR 6 CP 530 ; ( Benjamin 589)]. 

In the House of Lords case of Bowes v. S/iand [2 AC 455, aflfg the Div 

^; no , m ' Shand v - Bowes ( 1876) 1 QBD 470, and revg, the CA (1877) 
2 QBDH 2 ], the contract was for the sale of 600 tons of Madras rice to be 
shipped at Madras or coast during the months of March and (or) April 1874 
per Rajah of Cochin." The Rajah of Cochin arrived in Madras in February’ 
and f ar .. th e larger P° rtion of rice was put on board in that month, and 
08 tK of lad ; n 8 f o r var ‘O u j. portions were given upon the 23rd March, 24th and 
28th. The last bill of lading was given upon the 3rd March, but all except a 

very small portion of the parcel shipped under this bill of lading also had been 
put on board in February. 

anH rS e A defe , nCe TK aS that U had n °l beCn shipped durin g the months of March 
l d ^ d “ t0 be sl J ipped during the months of March and/or) Aprir 
the defendants called evidence to prove affirmatively that the words we^e 

to the same effect from one of the pontiffs in^cr^-exa^Satmm TtThZ 

hat the natural meaning of the stipulation as to shipment was that the whole of 

the nee should be put on board during the months mentioned; and that in the 

absence of any trade usage to affect the meaning of the words it was for 
Court to construe the contract. woros, it was tor the 

In treating of the fulfilment of the description given hv ^ ♦ 
condition precedent, Lord Cairns, L.C., says? wit! Reference to the V * 

for that argument....What is sold is not 300 tonsof ricet l! 

particular months... .The plaintiff who sues upon the contract hSfn 

contracted for.” And Lord Blackburn makes the folbw^ v^ m Z ***" 

that it was rice, and that it was immaterial when k was shinoJn ' enou 8 h 

time being (it was said) only a breach of Stipulation ° f a dlfferent 

for in damages. But I think that that is quite untenable I thi^lf c ° mp< r nsat ed 

is described, to say that it is anything but a warranty <? » « rr®" an article 

substituted for it. As he said, if you contract to se ,l ZZ artlcle mi g ht be 
party to take beans; if the description of the article tender’r/^d^ff 11101 obbge a 
respect it is not the article bargained for, and the othe^ nari- dlfferent in any 
take it. I think in this case what the parties bargained for l ‘ S n0t bound to 

a little to the north or a little to the south 8 of the coas^of^M 5^ shipped 
not quite know what the boundary is and „ u u. Madras .... I do 

might have been shipped in February, as was shined - y x/ q “? lly good ric e 

good rice might have been shipped in May was ° r ec l ual ly 

say equally good rice might have been put on board ln ^P nl > a °d I dare 

was put on board the Rajah of Cochin But tht fr- u' p as that whic b 

• tne parties have chosen, for 
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reasons, best known to themselves, to say : ‘We bargain to take rice shipped in 
this particular region, at that particular time, on board that particular ship’ • 
and before the defendants can be compelled to take anything in fulfilment of 
that contract it must be shown not merely that it is equally good, but that it is 
the same article as they have bargained for; otherwise they are not bound to 
take it. The contract in this case was an agreement to sell an unascertained 
bulk of rice, and the case is not an authority for the proposition that if the 
contract had been to sell a specific cargo, stated to contain 600 tons, and to 
have been shipped at Madras in March or April, the buyer could have rejected 
it. [See Gattornow v. Adams, (1862) 12 CBNS 560.] 

Sugar was purchased by submission of tender with deposit of certain 
advance, but no time for payment of sale consideration was fixed or stipulated 
A claim by seller for damages on the ground that he had to sell sugar at lesser 
price, is not maintainable. National Co-operative Sugar Mills Ltd. Alaneanallur 
v. Albert & Co., AIR 1981 Mad 172 : (1981) 2 MLJ 343. 

If the goods are otherwise according to contract as to shipment, a ship¬ 
ment by the seller himself is not essential, ( Per Lord Russel in Asghmore v. 

Cox & Co., at 439). See (1953) IWLR 1280 (shipment period curtailed by 
Government order, contract not frustrated). 

Another stipulation as to time when goods are to be shipped is that the 
ship should be “cleared” by a particular date. Clearance means compliance 
with customs regulations so that the vessel is authorised to sail. 

Express stipulation as to time must be held to be of essence of contract 
and not mere warranty, even if the time was further extended by mutual con¬ 
sent of parties. British Paints v. Union of India, AIR 1971 Cal 393. 

In Kidston & Co. v. Monceau Iron Works Co., 7 Com Cas 82 : 18 Times 
LR 320, where the defendants agreed to sell to the plaintiffs 1000 tons of iron 
to be delivered, cost a d freight, Japan, “direct port specification to be given in 
the beginning of May, time of shipping May and June from Antwerp,” and the 
plaintiffs gave the specification in several parts between May 12 and 15, where¬ 
upon the defendants repudiated the contract, it was held by Kennedy, j’., in the 
commercial Court that delivery of the specification by the time mentioned was 
not a condition precedent incumbent on the plaintiffs, as both parties knew that 
the specification had to come from Japan to Antwerp, and its arrival would 
therefore be subject to contingencies; moreover, as the time allowed to the defen¬ 
dants for delivery was elastic, being two months, and as the defendants could 
manufacture in eight days, they were not prevented from producing the iron 
within the proper time, and so had not been deprived of the benefit of the con¬ 
tract. It would have been otherwise if the specification had been delayed so late 
as to prevent the defendants from shipping in May or June. A provision for the 
payment of godown rent, insurance charges, etc., by the buyer if delivery was 
not taken in time, does not make time of the essence—AIR (1953) Nag 345 : 
1LR (1953) Nag 201. Where there is a stipulation for the payment of advance. 
Section 11 does not apply—AIR (1955) Andhra 245—(1955) AWR 569. Where 
the parties gamble on the fluctuation of prices the time of delivery is of the 
essence—AIR (1954) Orissa 254 : (1877) 2 AC 455 : (1879) 4 CPD—239 : 8 TLR 
687. The plaintiff who took a contract from the PWD for clearing forest 
produce, sold the felled timber to the defendant; the defendant did not pay. The 
forest authorities attached the timber ; there was a compromise between the 
parties and the plaintiff was to get the attachment of the timber vacated within 
a week. Held, this was a warranty and not a condition— Vishram Arjun v. 
Shankariah, AIR (1957) AP 784 (793). There was a contract for the supply of 
foodgrains to railway employees. The foodgrains became scarce and prices rose 
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on- 


atl aI * h dU fk t0 the P War ‘ The date when th e supply was to commence and 

?®,. d ’ that , i im . e .^ as of t. he essence in view of the above factors —Dominion of 
India v. Bhikraj Jaipuria, AIR (1957) Pat 586. 7 

12. Condition and warranty.—(1) A stipulation in a con- 
traet of sale, with reference to goods which are the subject there¬ 
of may be a condition or warranty. 

(2) A condition is a stipulation essential to the main pur¬ 
pose of the contract, the breach of which gives rise to a right to 
the treat the contract as repudiated. 6 

n %u A warrant y j s a stipulation collateral to the main pur¬ 
pose of the contract, the breach of which gives rise to a claim for 

damages but not to a right to reject the goods and treat th- 
tract as repudiated. 

(4) Whether a stipulation is a contract of sale is a condition 
Wa / ra A nty - d ®P e . nds in each case on the construction of the 

rantyTn the comracT ^ 3 ° 0ndition ' called a war- 

COMMENTS 

Analogous Law.—See Section 11 of the English Sale of the Goods Act. 

“The Si 5 a “ d pr * sen ‘ of law compared.—The Special Committee said ■ 

We ha'veTei'ed ,c defined“1 ^ 

dissenting judgment in Wallis v Pratt (1910) 2KR MouJt °n’s LJ’s 

wards approved by the House rfLSsyn”^ 2 !)^^^ 1 " 2 ^- 
condition’ is not used in the Indian Act at all On tmc' / h « expression 

Iadlan . Act Allows mainly the Scottish Law. This is clear from laW the 

of Section 118 of the Indian Act, which corresponds exacdy to “he Sco^^ 0115 
which is set out in the English Act, Section 1 { ( 2 ) Th* the Scottish Law 

sion ‘condition ’ was not used in the iST Actfis prabablv'to 
very uncertain state of the law at that time. probably to be found in the 

. The *. e . ?re many sub-divisions of conditions in English I aw 
them is a division into (1) conditions precedent anH " L ’ and one of 

Concurrent conditions are the same afreciPrSckl conditto coadi ^ns. 

with in the Indian Act under the head Performance of • and l , hey are d <*lt 

Sections 51 to 58. rrormance of reciprocal promises’ i n 

Conditions are also divided into— 

(1) ‘Promissory conditions’ and 

(2) ‘Contingent conditions’. 
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Contingent conditions are dealt with in the Indian Act under the head 
‘Contingent Contracts’ in Sections 31 to 36. 

It may be observed that so far as the Scottish Law is concerned, it is far 
behind the English Law. No doubt it clears many knotty points which arise in 
this branch of the law. But it is not suited to the modern requirements of com¬ 
merce. Under the Scottish law a buyer would be entitled to reject goods as on 
a breach of a condition in many cases in which under the English Law he would 
be entitled only to damages as on a breach of warranty. 

The definition of “warranty” in the English Act is borrowed from the 
notes to Cutter v. Powell , 2 Smith's Leading Cases, 13th Ed., page 1. 

As regards the definition of the term “condition” we have borrowed the 
word “essential” from the classical judgment of Williams, J., in Be/m v. Burness 
(1863) 32 LJQB 204 at page 206 (2). 

On referring to Indian decisiQns, it will be found that in several cases the 

Courts have embarked on an inquiry whether, the word “warranty” used in 
some of the sections, e. g. Section 118 of the Indian Act, is equivalent to “con¬ 
dition ', or is used in the same sense as the word “warranty” is used in English 
Law. (See AIR 1929 All 801). It has been held, at least in one case Buck v 
Govar.ihandas 24 Bom LR 991, that the word “warranty” in Section 118 means 
a “condition”. In other cases, it has been held that the word “warranty” is 
used in its limited sense. The difficulty has arisen from the fact that the 
authors of the Indian Act have avoided throughout the use of the word 
“condition”, and have used the expression “warranty” indiscriminately some¬ 
times in the sense of “condition” and sometimes in the sense of “warranty*’ 
proper. As to Section 1 18 of the Indian Act, it may be observed that the word 
“warranty” is there used in the sense of a condition. This is clear from the 
contents of the section itself. The section refers to unascertained goods, and 
provides that the buyer may reject the goods if they are not in accordance 
with the warranty. Now the right of rejection, according to the English Law, 
can only be exercised where the stipulation amounts to a warranty only. The 
section then goes on to say that the buyer may, notwithstanding the breach 
of the “warranty” (that is to say breach of the condition), accept the goods 
and may, by giving notice to the seller, claim compensation from him. This 
means that the buyer may, as provided by Section 11(1) (a) of the English 
Act, elect to treat the breach of the condition as a breach of a warranty, and 
may claim compensation from the seller as provided in Section 53 of the English 
Act • 


Such being the case, it is desirable that the distinction between “condition” 
and “warranty” observed in the English Law and reproduced in the English 
Act should also be introduced into India. By so doing, the Indian Courts will 
then have the additional advantage of the decisions of the English Courts. It 
may perhaps be said that difficulties would arise if the word “condition”, which 
has hitherto not been used in the Indian Act, is introduced in the New Act. 
In practice, however, very few difficulties need arise, regard being had to the fact 
that almost all stipulations which are conditions according to English Law are 
specifically dealt with in the several sections of the English Act. 

Before concluding this note, we may draw attention to the judgment of 
Lord Alverstone in Wallis v. Pratt , (191!) AC 396, where he said :— 

“Prior to that Act, there had been a very great deal of litigation and of 
discussion as to matters which formed only a ground of warranty 
and matters which amounted to a condition anr‘ < - - -m--’ 
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the one case and in other were the subject of a great deal of discus¬ 
sion... .My Lords, I thought it right to add these few 

words, because I think it is very important to bear in mind that the 
rights of people in regard to these matters depend now upon statute. 
To a large extent the old law, I will not say, has been swept away, 

but it has become unnecessary to refer to it.” (Report of the Special 
Committee). 

The Select Committee said.—In sub-clause (3) we have added the words 
“and treat the contract as repudiated”, as their omission was unintentional. The 
clause now adherers closely to the definition of the word “warranty” in Section 
62 of the English Sale of Goods Act.” (Report of the Select Committee). 

Principle of the Section.—The question dealt with in this section and Sec¬ 
tions 13 to 17 is the difficult one of conditions and warranties. The parties may 
insert what stipulations they like in a contract of sale, but the law has to 
interpret them. The term “warranty” has a peculiar and technical meaning 
in the law of sale. “It denotes a stipulation which the law regards as collateral 
to the main purpose of the contract. A breach, therefore, does not entitle 
the buyer to reject the goods, but only to claim damages. Suppose that a 
man buys a particular horse, which is warranted quiet to ride and drive. If the 
horse turns out to be vicious the buyer’s only remedy is to claim damages 
unless he has expressly reserved a right to return it. But if, instead of buying 
a particular horse, a man applies to a dealer to supply him with a quiet horse 
and the dealer supplies him with a vicious one, the stipulation is a condition! 
The buyer can either return the horse, or keep it and claim damages. Of course 

the right of rejection must be exercised within a reasonable time.” Hartley v 
Hymans , (1920) 3 KB 475. ' v ‘ 


A stipulation in a contract is a condition or warranty or neither would 
naturally depend on the construction of the contract in each case. Dudhia 
Forest Co-op. Labourers <£ Artisans Co. Ltd v. Mohmed Saiyed & Abdul 
Rehman s Co. y (1980) 21 Guj LR 212 at 275, 276 (Guj). * 

Warranty is a subsidiary term in a contract, the breach of which gives 

0978° 5!sTC 52(DB). m " e dam,8 ' S - l9 ” ™ LR 1620 : ILR 

Contract of Sale absolute or conditional : “Conditions” in sale.— A contract 
of sale may be absolute or “conditional”. (See Section 4, clause 2). Condi¬ 
tions in sales may in law be either, on the one hand, statements or promises 
to be made good or performed by the party by whom they are made, of, on the 
t collateral or contingencies, there being no promise that the event 

the terminology of the civil law, suspensive, or resolutive, or, as they are cal’led 
m the common law, precedent or subsequent ; the former class being snrh + 

** 1 t#^ XIS i enCe a°^ tJlC ligation, or the performance of the promise of the other 
party, depends upon their fulfilment; the latter class on the other h.! 
dissolving that obligation or discharging the liability to perform Ae promise ^ 

SHl,1£ nt c ° ntr f cts ~ The importance of the distinction between 

glfLS ?7T S r Thelaw A with regard to contingencTesi sSly 
which also accurately represent the English Law. provisions, 
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“Conditions”, “Warranties”, “Representations" and “Fraud” General 
principles stated and illustrated.—The subjects of representation, warranty, con¬ 
ditions, and fraud, run so closely together, and are so frequently inter-twined, 
that it is very difficult to treat each separately ; and it will be convenient here’ 
although these different topics need independent consideration, to give an 
outline of the general principle, applicable to the whole subject. 

The definition of ‘condition' and ‘warranty’ is limited to a stipulation in a 
contract of sale with reference to goods. Therefore, stipulation with regard to 
time, and other matters, are outside the scope of definition. C. V. George & 

Co. v. Marshall Son’s ( Mfg.) Ltd., Madras, (1983) 2 MLJ 525. 

0 

Where the stipulation regarding delivery of minimum quality is essential 
to the main purpose of the contract, it is a condition on breach whereof buyer 
can sue seller treating the breach as that of warranty by invoking Section 59. 
Barium Chemicals Ltd. v. Andhra Pradesh Mining Corporation Ltd., (1980) 1 
Andh WR 350. 


Representation.—A representation is a statement or assertion made by one 
party to the other before the parties have reached agreement of some matter 
or cricumstance relating to it with a view to inducing the other party to enter 
into the contract. 1 A representation, even though contained in a written 
instrument, is not an integral part of the contract. Hence it follows, that even 
if it be untrue, the contract in general is not broken, nor is the untruth any 
cause of action, unless made fraudulently, Derry v. Peek , (1889) 14 AC 337 ; 
Angus v. Clifford (1891) 2 Ch. 449, CA or unless it is material, in which case 
its untruth may justify, an action or counter-claim to rescind the contract 
To this general rule there is a special exception, in the case of marine policies 
of insurance, founded on reasons which need not be here discussed. The false 
representation becomes, a fraud , when the untrue statement was made with a 
knowledge of its untruth, (or without belief in its truth, or recklessly), with a 
carelessness whether it were true or false {Derry v. Peek, (1889) 14 AC 337]. 
When the representation is made in writing, instead of orally, it is plain that its 
nature is not thereby altered, but in either case a question may arise whether 
the statement be not something more than a mere representation, whether it be 
not part of the contract. On a written instrument this is a question of cons¬ 
truction, and one of law for the Court, per Bowen, LJ, in Bentsen v. Taylor, 
(1893) 2 QB 274. Whenever it is determined, that a statement is really a 
substantial part of the contract, then comes the nice and difficult question, 
is it a condition precedent or is it an independent agreement, a breach of which 
will not justify a repudiation of the contract, but only a cross action (or counter¬ 
claim) for damages. 

In deciding this question, the contract must be looked at in the light 
of surrounding circumstances, with a view to determining whether the intention 
of the parties will best be carried out by treating the promise as a condition, 
or as an independent agreement, that is, a warranty ; (Section 12, cl. 4) and one 
of the first things to be considered is to what extent the accuracy of the state¬ 
ment—the truth of what is promised—would be likely to affect the substance 
and foundation of the adventure which the contract is intended to carry out. 
The cases show distinctions of extreme nicety on this point, of which a striking 


1. For, an example of representation see the recent case of Oscar Chess 
Ltd. v. Williams, (1957) 1 AER 325 (CA>—seller having no personal 
knowledge of date of manufacture of car—honestly believed it was 
1948 model—in fact it was 1939 model—it is only innocent misre¬ 
presentation and not warranty): See (1913) AC 38 ;(1954) 1 AER 855. 
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example is afforded in charter-parties, where a statement that a vessel is to 
sail or to be ready to receive cargo on a given day has been decided to be a 
condition, Glaholm v. Hays , (1841) 2 M & G 257 ; Oliver v. Fielden, (1849) 4 
Ex. 135 ; Croockewit v. Fletcher, (1857) 1 H & N 893 : 26 LJ Ex. 153 ; Seeger 
v. Duthie, (1886) 8 CBNS 45 : 29 LJCP 253 ; Bentsen v. Taylor, (1893) 2 QB 
274. But a stipulation that she shall sail immediately, barest Oak S. S. Co. v. 
Richard, (1899) 5 Com. Cas. 100, or with all convenient speed, or within a 
reasonable time, is held to be an independent, agreement Tarrabochia v. Hickie 
(1856) 1 H & N 183: 26 LJ Ex. 26 ; Dimech v. Corlett, (1858) 12 Moo PCC 
199 ; Clipsham v. Vertue, (1843) 5 QB 265 ; M' Andrew v. Chappie, (1865) 35 
LJCP 281 : LR 1 CP 643 (except as regards such delay as would frustrate the 
object of the voyage, Jackson v. Union Marine Insurance Co., (1873) LR 8 CP 
572. 


•The rules for discovering 


2 . 


In determining whether a representation or statement is a condition 
or not, the rule laid down as early as 1773 by Lord Mansfield, in Kingston v 
Pr eston, (1773) cited in Jones v. Barkley, (1781) 2 Dougl. 685 femains 
unchanged : “that the dependence or independence of covenants is to he 
collected from the evidence, sense and meaning of the parties and that 
however transposed they might be in the deed their precedency must deoend 

performance ”° f ^ WhlCh th ® ° f the transaction requires E 

Rales of construction for discovering intention.- 

the intention are mainly these :— 

1. Where a day is appointed for doing any act, and the day is to 
happen or may happen before the promise by the other party is to 
be performed, the latter may bring action before performance 

and a breach of it may bTpaid foT^darlTageT/ if is^^d^Sem’ 

r E x n % (716* C ° nd,tl0n ’ ^ Parke ’ B - in v - £So«5?) 

Where the mutual promises go to the whole consideration on both 
sides, they are mutual conditions precedent : formerly called 
dependent conditions. See Glazebrook v. Woodrow, ( I799) 8 TR 

Where each party is to do an act at the same time as the no¬ 
where goods in a sale for cash are to be delivered by the^seller Md 
the price to be paid by the buyer ; these are concurrent condAiom 
and neither party can maintain an action for breach of contract’ 

himself ****** 

isrsat; t; .**4* — 

formance of the condition by the other such nerforma per ’ 

condition precedent. But if the intention w to S,T.k n ° l a 

formance of the promise, and not on the remedy the ” 

is a condition precedent. ( Benjamin, 561). Y ’ th P erfor “ance 

the contracts made, and the purpo^for^which 6 itwTSS* under which 
been already stated, to be taken into consideration. The 


3. 


4. 


5. 
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pSden, o? r .ha a lf,' a ", C 1 pea “' Wi,h Ame ^ th => = f »™ Toni'S 
P ent of the most vital importance. [Behn v. Burness , (1863) 3 B & S 7511. 

__u ° nce a bu y er re J ect s the goods, he cannot without the consent of the 
seller reappropriate the goods to the contract and purport to accent them in 

performance of the original contract. Right of rejection of a buyer anti h,« 

right to sue for damages for breach of warranty are alternative remedies ^inH 

not cumulative Sha Thilokchand Poosaji v. Crystal & Co AIR ilQSSi MaH 
481 : (1955) MWN 221 : 68 MLW 406: (1955)1 MLJ 49 4 !lr |,S 

Mad • 9 I 27 \ Wlth res P ect ’ is submitted that this decision runs counter to the 
pnnciple that a buyer who has waived a condition can | ater validly reintroduce 

-^ ee Hoards v . Oppenheim, (1950) 1 KB 616. Only reasonable notice of 
such an intention must be given and the waiver must not have created an 

enf^rl abs,tuat ' on - A s 1 1 ' llllar P r,nc, ple applies where the buyer at fim 
enforces the condition and later elects to treat breach of condition as brecah of 

warranty only. After all Section 13 (1) is for the benefit of the buyer and the 
election is not meant to be irrevocable. 


13. When condition to be treated as warranty.—(1) Where 
a contract of sale is subject to any condition to be fulfilled by the 
seller the buyer may waive the condition or elect to treat the 
breach of the condition as a breach of warranty and not as a 
ground for treating the contract as repudiated. 

(2) Where a contract of sale is not severable and the buyer 
has accepted the goods or part thereof, i[* * *] the breach of any 
condition to be fulfilled by the seller can only be treated as a 
breach of warranty and not as a ground for rejecting the goods 
and treating the contract as repudiated, unless there is a term 
of the contract, express or implied, to that effect. 

(3) Nothing in this section shall affect the case of any condi- 
tion of warranty fulfilment of which is excused by law by reason 
of impossibility or otherwise. 


COMMENTS 

Analogous law.—Cf. Section 11 of the English Sale of Goods Act and 
Sections 117 and 118, Indian Contract Act. 

compared.—The Special Committee 
said : ‘ Having regard to the conflict which has arisen over the right of the 

buyer after he has accepted the goods, we have endeavoured to make it clear 
that once the buyer has accepted the goods, he cannot reject them on any 
ground. If there be a breach of condition disclosed for instance on subsequent 
inspection of the goods he can treat the breach as a breach of warranty only 
and not as a breach of condition. The word ‘acceptance’ has been explained 
in clauses 41 and 42. Clause 13 (1) and Clause 40 of the Bill take the place of 
Section 118 of the Indian Act, Clause 13 (2) takes the place of Section 117 of 
the Indian Act.” (Report of the Special Committee). 

1. The words “or where the contract is for specific goods the property 
in which has passed to the buyer” are omitted by Amendment Act 33 
of 1963. 
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Clause (1) : Waiver. -A party may always waive a stipulation which is for 
$i S B r Jr 99, : a7r ( l92 °' 3 KB 475 ' ah ° 70 ,C 877 : 

f „ . ^Ai! Varran l V by ll l e s ?*! er that the . horse sold is sound is not waived by the 
fact of the purchaser obtaining a Veterinary Doctor’s certificate as to the sound 
ness of the horse. 9 ALJ 285 : 14 IC 130. sound- 

If a stipulation operates for the benefit of both parties.it can only be 
Com^C^^l^i) 001186111 ’ Maine Spinning Co - v Sutcliffe & Co., (1917)23 

fulfilment .^ ondlt ! on , be . waived temporarily, notice should be given before its 

fulfilment is again insisted on. \ Panoutsos v Ravmnnst t-t-> o r* 

(1917) 2 KB 473] v. Raymond Hadley Corporation , 

Other V fulfi . lment . °e a ^ on , dition b yone party is prevented by the 

wrongful repudiation of a contract by one party may operate as a waiver of 

^7QBT27?c£ES ,ned bythe0ther ‘ [C °" v - Amberate Railway 

not *f 5 £ Si0n „ Or abandoninent.-A contract of sale, whether in writing or 
AT 1 Hit h -f re r sclnded ^ mutual consent [Morris v. Baron & Co., (1918) 
££J- H H andlf afterth f a Pseof a reasonable time, neither party seeks to 

r e °t llgat ' ons ofth,e contract, an intention to abandon the contract 

may be inferred. [Pearl Mill Co. v. Ivy Tannery Co., (1919) 1 KB 78], 

a CaSe l , aw -~ A buyer who discovers a breach of warranty on delivers of 
o^t to C th, C a ir co ^ pensation f or breach of contract only after giving notice 

IC «3 : A,R !*» JuiSlT 8 ° 0dS “ 4 ' C 248 ahv 27 AU 674 : 119 

Section 118 of the Contract Act lays down that when there has heen a 

sszir .§ ms jsrjsf ii 

have been ‘small mills’. Held thlt there was a ^rearf T* S Pr ° Ved not to 


Vendee must object within reasonable time on the 

ohtert lty -th“ t where damage is nil he must pay contract 
object within reasonable time. (AIR 1925 Mad 221) 


ground of breach of 
price if he did not 


The commission agent differs from the ordinary seller in h,*. u 
TJ S J° ? am , by the transa ction. Instead of getting a profit on the 

ordinary seller. (7LBR110). y ’ n tbe same portion as an 
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nrnv P S n ^ the $°°? S a / e delivered to the vendees the onus is upon them to 

5Tti£? pj fc 290 : « SfS 5?”“ 35 ° f ^ ^ Wlthm a 

Where the goods are sold and delivered to a buyer it is ODen to the hnver 
to have the goods in his custody for a reasonable time in order that he may 

acceDtan'’e Uy< Merp SeS "Vright, to reject the goods by any a'ct amounting™ 
eptame. Mere receipt of goods is no acceptance but such a receipt will 

f23 cTr 41 sf CC Wh n t Ce ‘ f thC g °u, dS are not rejected within a reasonable time 
to be decided on the circumstances of each case. A period of 18 days was held 

(L)26 M922 e Lah a i27) time ^ thC CaSC ° f C ° tt0n goods - ( 65 IC 464 : 4 UPLR 

P ur , c |\f ser complaining of a breach of warranty does not challenge 
Uie quality o= the article without delay, the presumption against him is that the 
warranty has complied with. (5 PR 1870). 


Sub-Clause (2).—Where a sale of “ascertained goods” is complete by pay¬ 
ment of earnest money and by part delivery of goods, it could be rescinded 
on the ground of breach of warranty only by bringing it under Section 17, and 
^vendee would be precluded from doing so, where the circumstances were 

such that he could have discovered any inferiority of quality in the goods “with 
ordinary diligence.” (4 C 801). 

Where plaintiff agreed to sell certain “ascertained goods”, and the defen¬ 
dant agreed to remove the whole quantity before a certain date and paid earnest 
money but took delivery of only a portion of the goods, and refused to remove 
the remainder on the ground of inferior quality, held that the sale being com- 
plete, the ownership and risk of loss in the goods passed to the defendant, and 
that plaintiff is entitled to recover the balance of the purchase money, although 
the remainder of the goods was accidentally lost by fire. (4 C 801). 

On acceptance of delivery of goods by purchaser after thorough exami¬ 
nation the presumption, which arises, of due performance by the .vendor, 
can be rebutted only on sufficient and cogent evidence produced by the pur¬ 
chaser. with respect to the breach of warranty alleged by him. (13 C 237 : 13 
IA 60). 


Acceptance.—Taking delivery of the goods for the purpose of sale, in 
order to avoid further loss, does not necessarily show acceptance, 1 (14 Ind 

1. The question of acceptance does not arise when the property in the 
goods has passed to the buyer. The provisions of Section 118 do not 
apply where the property in goods has passed to the buyer ; for 
where the property in goods passes by appropriation on the part of 
the seller and assent on the part of the buyer, since the appropriation 
can only be of goods of the contract description, the conditions of the 
contract are ex hypothesi complied with. The case contemplated by 
Section 118 is one where there has been a contract wtth a condition 
and the condition is broken. In such a case the buyer may waive 
that right of rejection and accept the goods. The property in the 
goods then passes by the buyer’s acceptance and if the buyer there¬ 
after refuses to pay for and take delivery of the goods the seller is 
entitled to sue the buyer for the price. (Mulla J.) N. Buck & Co. v. 
Govardhandas Mavji , 70 IC 877 : 24 Bom LR 991 : 1923 Bom 92. 
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Cas 248). Mere receipt of goods for inspection and examination is no accept¬ 
ance of the same (65 IC 464: 4 UPLR 26: AIR 1922 Lah 127: 23 CLJ 415 Ref); 
but such receipt will become acceptance if the goods are not rejected within a 
reasonable time. (Ibid ); AIR 1925 Mad 221 : 34 1C 290 : AIR 1929 All 801. 
See Section 41. 


As to case where breach of condition is reduced to breach of warranty 
see Butterworth v. Kingsway Motors Ltd., (1954) 2 AER 694 : 1944 ALW 512. 
Where the condition is reduced to the level of a warranty it has not lost its 
original character, and the buyer is not barred from claiming damages if the 
contract contains a clause excluding the seller’s liability for warranties only— 
Wallis v. Pratt, { 1911) AC 394 : (1951) 2 AER 212. There is no provision 
corresponding to Section 53 (3) of the English Sale of Goods Act for assessing 
damages for breach of warranty of quality in our corresponding Section 59. 
But even under the Common Law the principles are the same— Mangilal Kama 
v. Shantibai, AIR (1956) Nag 221 : (1956) NLJ 399. In an instalment contract 
a buyer can reject the quality under any instalment—AIR (19 32) Cal 87Q : ILR 
59 Cal 928. In a sale by sample of specific goods, if the goods are 
inferior to sample, the buyer can reject the goods—AIR ( 1 937) Cal 140 : 63 
Cal 736. 


14. Implied undertaking as to title, etc.—In a contract of 
sale, unless the circumstances of the contract are such as to show 
a different intention there is — 

(a) an implied condition on the part of the seller that, in 

the case of a sale, he has a right to sell the goods 
and that, in the case of an agreement to sell, he will 
have a right to sell the goods at the time when the 
property is to pass ; 

(b) an implied warranty that the buyer shall have and 
enjoy quiet possession of the goods ; 

(c) an implied warranty that the goods shall be free from 

any charge or encumbrance in favour of any third 
party not declared or known to the buyer before or 
at the time when the contract is made. 


COMMENTS 


_r . law.— Section 12 of the English Sale of Goods Act and Sec¬ 
tion 109, Indian Contract Act. 

Present and previous state of law compared.— The Special 
saidr—Section 109 of the Indian Act implies that a stipulatioi? regarding titlfb 
merely a warranty and breach of it entitles the buver, as well as a personXm- 
ing under him, to recover loss sustained by him from the seller. The provision 
is based on a rule which was included in the report of the Law Commissioners 
and as stated by Sir Henry Maine in the Statement of Object- and ReasonTto 
the Indian Bill was a departure from the English Law. No reasons however are 
given to explain wny his departure was made. Before 1893 the English Law on 
the point was in an unsettled state. It was even held at one time that in? safe 
of specific goods there was no implied warranty of title and that in the absence 
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of fraud the seller was not liable for a bad title unless there was an express 
warranty or an equivalent to if by declaration or conduct [Morlev v Atten- 

rnniM 84 ?’ 3 Sfr 5 ?° “ P; 512 f Baro " B “>" 

(17 QB 289 at p. 291), Lord Campbell observed in 1851 that “the exceptions 
have well-nigh eaten up the rule.” It is unnecessary to trace the course of 
tnglish Law on this point. But the correct rule has been stated by Beniamin on 
sale, as follows : “In regard to conditions as to title, inasmuch as it is an essen¬ 
tial element of the contract of sale that there should be a transfer of the absolute 
or general property in the thing from the seller to the buyer, it would seem 
naturally to follow that by the very act of selling the chattel the seller under- 
takes to transfer the property in the thing, and thus warrants his title or ability 
to sell, and it is beiieved that such was the true rule of the Common Law.” 
Clause (1) of Section 12 of the English Act settles the law on the point and 
embodies the above rule, [r provides that in the absence of an express pro¬ 
vision there w.il be an implied condition as to title in a contract of sale. Clause 

(2) of Section 12 provides for an implied warranty of quiet possession and clause 

(3) for freedom from incumbrances. These provisions are absent from the 
Indian Act. Rut it appears that the laws of modern civilized countries recog¬ 
nize such warranties, (viae Benjamin on Sale, p. 694, and Chalmers on Sale of 
Goods, p. 44). In our opinion, therefore, the provisions of Section 12 of the 
English Act should be adopted in India. 


The clause gives larger rights to the buyer than what he had under Section 
109 of the Indian Act. In regard to the ‘persons claiming under him', who are 
allowed by Section 109 to proceed against the original seller, we do not think 
that any specific provision is necessary. Such persons will either be assignees 
or sub-buyers from the buyer. Their rights against their own seller will be gover¬ 
ned by this section, but a: against the original seller will depend on the 
general law. (Report of the Special Committee.) 


Principle of Sections 14 to 17.—“In early English law Caveat emptor was 
the general rule, and it was one well suited to primitive times. Men either 
bought their goods in the open market-place, or from their neighbours and 
buyer and seller contract on a footing of equality. Now the complexity of modern 
commerce, the division of labour and the increase of technical skill, have alto¬ 
gether altered the state of affairs. (See 2 Bom 258 at p. 263). 


Cl. (a) : Title.— Formerly the rule was stated to be that on a sale of 
specific goods there was no implied warranty of title, and that, in the absence 
of fraud, the seller was not liable for a bad title unless there was an express 
warranty, or an equivalent to it by declaration or conduct (Per Parke, B., in 
Morley v. Attenborough , 3 Exch. 500 at p. 512 ; 18 LJ Ex. 148 at p. 152. But 
as Lord Campbell said, as early as 1851, “ihe exceptions have well-nigh eaten 
up the rule”, [Sims v. Marryat s (1851) 17 QB 281 at p. 291] and sub-section 
(1) may be regarded as declaratory of the law as settled at the time of the 
enactment of the English Sale of Goods Act. Under this sub-section the seller 
is deemed to warrant by implication his title to goods which he contracts to 
sell. The cases in which an implied undertaking as to title has been negatived 
appear to have arisen out of court sales or forced sale by public auction, where 
the circumstances were such as to indicate that the seller was only selling such 
right as he might have in the goods. A court officer selling an execution debtor’s 
goods have no implied undertaking as to title. [Ex parte Villars (1874) LR 9 
Ch. App. 434 at p. 437 ; See also 5 Pat LW 151 : 3 Pat LJ 516 : 46 IC 614 ; 
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l Pat LR 73 : 74 IC 134 ; 37 Cal 67 ; 42 IC 453 ; 46 IC 783 ; 4 NLJ 274 ; 25 
CWN 756 : 63 IC 126]. 1 

Section 61 (l) of the Act would entitle the purchaser to recover the money 
paid where the consideration for the payment of it had failed. Once it is 
found that the seller had no title to the goods sold it would be a case of total 
failure of consideration and the contract accordingly void. Vempada Appa Rao 
v. Marti Konda Someswara Rao y (1977) 1 Andh WR 440, (1976) Andh LT 652 : 
(1977) 1 APLJ 358. 

Case Law. —The application of the English legal maxim of caveat emptor 
to the sale of goods , seems, so far, at least, as concerns title, to be excluded 
under the Indian law (See Section 109 of the Contract Act) and so, the seller 
is responsible to the buyer for loss caused to the latter, by reason of the in¬ 
validity of the seller’s title. 2 B 258 (263). 

The purchaser’s right to recover consideration money was held to depend 
upon the establishment of (1) the fact that he was fraudulently induced by the 
seller to pay the sum by a false representation that he had a gc'xi title to the 
property sold or (2) the fact that the seller warranted and covenanted with the 
purcha er that he had good title. [5 WR 152 (153) ; See also , 7 WR 196 ] 

A frivolous claim by a third party against seller does not give rise to 
absence of marketable title. Taramati Anantraj Parekh v. Gangaram Shamdas , 
1975 Mah LJ 726 : (1975) 77 Bom LR 361. 

There is an implied warranty of title in the case of the sale of goods and 
the onus is on the seller tc prove his title to the goods sold by him. In a suit 
by the plaintiff who has been deprived of the property purchased by him from 
the defendant in pursuance of an order of a Criminal Court which held the 
property to be stolen property, the onus is on the defendant to prove that he 
had title to the property, 26 Punj LR 180 : 86 1C 1020 : 7 Lah LJ 148 : AIR 
1925 Lah 366 (2). 2 


1. “According to the Roman Law, and in France and Scotland, and 
partially in America there is always an implied contract that the 
vendor has the right to dispose of the subject which he sells. [Per 
Baron Parke in Morley v. Attenborough , (1849) 3 Exch. 500 at p. 510, 
citing Domat, bk. I. tit. 2, Section 2, the French Civil Code, Art. 
1625.] But strictly speaking, the implied engagement of the seller 
is not a warranty of title. It consists of (1) an obligation to deliver 
and (2) a guarantee against eviction. It is the equivalent of a 
convenant for quiet possession rather than the equivalent of a covenant 
for title. (See Pothier , Contract de Vente Nos. 48, 82.) 

2. In every contract of sale of goods, there is an implied condition on 
the part of the seller that he has got a right to sell the goods, unless 
the circumstances are such as to show a contrary intention. Section 
109 is worded in such a way as to indicate that notice of any circums¬ 
tances which would invalidate the title of the seller is of no conse¬ 
quence unless it leads to an inference that the parties wished to con¬ 
tract against the provisions of the section. The appearance of a 
contrary intention is a question of fact more than of law. In an 
assignment of Sale Notes, the assignor is liable to the assignee for any 
defect of title in the assignor by reason of the imperfections in the 
previous assignment in favour of the assignor. 3 Mys LJ 138. 
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k u W ’ iere ° u ne of the . conditions of sale of land is that the vendor shall not 
be bound to show any title prior to an instrument of a certain date, the pur¬ 
chaser may nevertheless, insist upon a defect of titl<?; appearing aliunde and 
before that date, and may, on proof of such defect, rescind the contract and 
ge back his earnest money. Where the ability of the vendor to make a good 
title to the thing sold depended on a doubtful question of fact or law, the title 
would not be deemed a good or sufficient title as between the vendor and pur¬ 
chaser and the purchaser is entitled, in an action against the vendor, to recover 
^ 11S deposit and interest and the expenses of investigating the title. 1 BH 

vUCJ 11 . 


On a fraudulent concealment to the defeat in the vendor’s title, the pur¬ 
chaser would he entitled to damages, even though he had not insisted on a 
covenant for title. (9 M 89.) 


An advertisement in respect to the property to be sold, calling upon 
purchasers to come forward, is substantially an implied warranty of title and 
would, in any case, make the vendor responsible to the purchaser deceived by 
any misrepresentation therein. (9 WR 371.) 

The condition in a sale-deed that the purchaser shall take the thing sold 
with “such title only as the vendor can give him” implies that the vendor had 
some title, however, defective it might be. Where, therefore, a vendor, having 
no title at all, sells the property with the above condition, and the purchaser 
subsequently ascertains that the vendor had no interest in the property sold, 
the seller cannot require the purchaser to complete the purchase and the pur¬ 
chaser is entitled to recover the purchase money paid if any. The plaintiff 
had purchased a buffalo from the defendant but the same was seized by the 
police as belonging to third party, the plaintiff was entitled to refund of price 
because of failure to consideration. Khinuru Singh v. Nemi Singh y 1966 Raj 
LW 148. If a vendor bells property under stipulations, which are against com¬ 
mon right, and places the purchaser in a position less advantageous than that 
in which he otherwise would be, it is incumbent on the vendor to express him¬ 
self with reasonable clearness ; and if he uses expressions reasonably capable 
of misconstruction, or if he uses ambiguous words, the purchaser may construe 
them in the manner most ad nntageous to himself. (12 Bom 1.) 

Execution Sale.—A purchaser of goods, seized and sold in execution in 
the ordinary course by the sheriff cannot recover the purchase money he has 
paid, by reason that it turns out that goods did not belong to the execution 
debtor. The reason is, that the fact of the sale taking place under such 
circumstances, is notice to buyers, who consequently, buy at their own peril. 

2 B 258 (264). See also 5 Pat LW 151 : 3 Pat LJ 516 : 46 IC 614 : 1 Pat LR 
73 : 74 IC 134 ; 37 Cal 67 ; 25 CWN 756 ; 63 IC 126 ; 4 NLJ 274 ; 42 Ind Cas 
453 ; 46 Ind Cas 783 ; Civil Procedure Code, O. XXI, R 91. 

A sheriff has the authority under a writ of Fieri Facias , to seize the 
property of the judgment-debtor, and to pass on his title to it to the execution 
purchaser, without warranting that title to be good, and consequently if the 
purchaser, is afterwards evicted under a title paramount to that of the judgment- 
debtor, he has no remedy against either the sheriff or the judgment creditor, 

[3 C 806 (813): 2 IA 116.] 

But if, in a sale by the sheriff, there is not only no disclaimer of warranty 
of title, but even an express assertion that the goods are the property of the 
execution debtor, the sheriff or the execution creditor may be held bound by 
fucb warranty. 2 B 258 (264). 
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The fact that the purchase money had actually passed to some other person 

make no difference. [UBR (1892-1896) 306.J Sec Rowland v. Divall , (1923) 

2 KB 500. Buyer of stolen car who has used it for sometime can recover price 

paid as on total failure of consideration. Niblett v. Confectioners' Materials 

Co. Ltd ., (1921) 3 KB 387 (seller delivering goods which bore label infringing 

trademark ol third party—breach of condition implied by this section) Karflex 

y. Pool, (1933) 2 KB 251 (implied condition of hirepurchaser agreement that 

letters of chattel are its owners at date of agreement). See Buiterworth v. Kings - 

way Motors, (1954) 2 AER 694 as to subsequently acquired titles feeding 

defective titles. There is also a condition imposed by Section 21 of the Foreign 

Exchange Control Act, 7 of 1947, namely : ‘It shall be an implied term of 

every contract governed by the law of any part of the States that anything 

agreed to be done by any term of that contract which is prohibited to be done 

by or under the provisions of this Act except with the permission of the Central 

Government or the Reserve Bank shall not be done unless such permission is 
granted. 


Clause (b).—The implied warranty of quiet possession, if die analogy of 
covenants for quiet possession under leases be a sound one, is a warranty against 
disturbance, and is not broken unless and until a disturbance takes nkwp.r 
Lord Ellenborough, C. J., in Howell v. Richards, (1809) II East 642 1 As iUs 
couched in wide terms apparently extending to acts, however and by whom¬ 
soever done, it should receive a reasonable construction. As to eviction hv 
title paramount, see (1949) 2 KB 445. Under the civil law the warranty against 
eviction gave a very necessary and practical remedy, as the seller did not 
profess to transfer ownership, but only undisturbed possession. 


K * i? a |!l! nd en J°y ”—It should be remarked that the warranty is that the 

buyer shall “have and enjoy”. If “have” is to be oi V en tnat thc 

as meaning “obtain” the word is unnecessary, as the seller s LleLdyhabk 

33]; moreover, the word “enjoy” includes the meaning that the buyer" shall L", 

possession. [Ludwell v. Newman, (1795) 6 TR 458.] yer " get 


Sub-Clause (c).—The next implied warranty is one not that ™ d 
are free from undisclosed incumbrances, but that the goods shall h P f h 8 r ds 
.hem ; in effect that .he buyer's possess,™ shall no. £e to 

.he existence of such incumbrances. (Cerk and Huphrey's Sales of Land si? 
513, citing Vane\. Lord Barnard, 1708 Gilb 6). A brearh A,- and ’ 512 ‘ 

will occur when the buyer discharges the amount of the incumbranr P hlS ^T, anty 
v. Haywood, { 1839) 9 A & E 633 ] Articles of a comnanv, [Co//; ^ e 

notice to a buyer of shares that they are charged. If thepledgee sells th^h 111 *® 
this sub-clause might be attracted— 44 CWN 505 Wherf r if S .* he shares 

accepted the goods he cannot sue to rescind the contract for inn buyer has 
representation —Leaf v. International Galleries , (1950) 2 KB 86° r ‘ nnocent mis - 


15. Sale by description.—Where there ic Q 
sale of goods by description, there is an implied con 

sample as well as by description, it is not sufficient VhS he Lft 
correspond with the description. P & 8 °° ds do not also 
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COMMENTS 

Analogous Law.—See Section 13 of the English Sale of Goods Actaad 
Section 113 of the Indian Contract Act. 

Previous and present state of law compared.-The Select Committee said : 
Section 113 of the Indian Contract Act deals with sale by description Jn the 
first place, however, the word “denomination” used in the section is not a 
happy expression and is rarely used nowadays. Further, there is no doubt 
that the word “warranty” used in the section is used in the sense of “condition” 
for where there is a contract for the sale of goods by description, in other words 
where goods are sold as being of a certain denomination, there is not the slightest 
doubt that it is a condition precedent that goods should be of the contract 
description or contract denomination. Even in an old case [Chanter v. Hovkinzs 
(1838) 5 M & W 399.] Lord Abinger, C. B., pointed out that in a contract 
for sale by description failure to supply the thing answering the description is no 
breach of warranty, but a non-compliance with or non-performance of the contract 
itself. There is also no reason for restricting the provisions of the section to 
the sale of goods which have a commercial denomination [Bowes v. Shand 
(1877) 2 AC 455]. It is diffcult to understand the import of the explanation 
to Section 113. An express warranty would on general prncipies negative an 
implied warranty inconsistent with it. In any case the proposition which the 
explanation purports to lay down seems to be in conflict with the decision of the 
House of Lords in Wallis v. Pratt , (1911) AC 394. In our opinion Section 
13 of the English Act lays down comprehensively the law on the point. The 
first part of the section which provides that goods shall correspond with the 
description is, as stated by Chalmers, based on a principle which is universal 
(Chalmers’ Sale of Goods, p. 45). The proposition stated in the second part 
of the section that it is not sufficient that the bulk of the goods should corres¬ 
pond with the sample has been recognized in Illustration (b) to Section 113 
of the Indian Contract Act. We, therefore think that it i> desirable to adopt 
the provisions of Section 13 of the English Act in place of Section 113 of the 
Indian Act.” ( Report of the Select Committee). 

Illustrations (1).— A agrees to buy a second-hand reaping machine, which 
he has never seen, but which the seller assures him to have been new and to 
have been used only to about fifty acres. The machine is delivered to A. This 
is a sale by description, and if the machine does not correspond with the 
description A may reject it [Varley v. Whipp , (1900) 1 QB 513.] Section applies 
to Sale of Specific Goods. 

(2) Contract for sale of parcels of laths “about the specification men¬ 
tioned”, property to pass on shipment, and any dispute to be settled by arbitra¬ 
tion If the laths do not substantially accord with the specification the buyer 
may reject them when delivered to him. [Vigers v. Sanderson, (1901) 1 KB 
508]. 

(3) A sells seed to B as “English sanfoin” on the terms that “seller gives 
no warranty expess or implied as to growth, description, or any other matters”. 

B re-sells to C. The seed is sown and turns out to be giant sanfoin. The seed 
does not correspond with the description, and B may recover damages from A 
as in a case of breach of warranty. [Wallis v. Pratt , (1911) AC 394, HL, 
approving the dissenting judgment of Moulton, LJ, in court below, 2 KB (1910), 

1003, 1012 CA]. 

(4) Contract for purchase of 3,000 tins of canned fruit from Australia, 
to be packed in cases each containing 30 tins. When the goods are tendered 
in London, a substantial part is tendered in cases containing 24 tins. The 
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buyer may reject the whole Re Moore v. Landauer, (1921) 26 Com. Cas. 267 ; 
2 KB (1921) 519, CA mode of packing being an essential part of the descrip¬ 
tion ; AIR (1954) Saur. 79 : 6 Saur. LR 196. 

(5) A clause in a contract said : ‘Shipment and destination afloat per 
S. S. Morton Bay, due London approximately June 8,’ Held, the clause was a 
part of the description of the goods— Macpherson Train & Co. Ltd. v. Howard 
Ross & Co. Ltd., (1955) 2 AER 445. 

(6) There was a contract for sale of Calcutta kapok Sree brand which 
referred to a brand of kapok containing an admixture of bush cotton. Both 
the parties were unaware of this and thought that it referred to pure kapok. 
The buyer’s claim that the contract was void was rejected —Harrison & Jones 
Ltd. v. Bunten & Lancaster Ltd., (1953) 1 QB 646. But the buyer could have 
sued for rectification of contract. 


(7) It is irrelevant to consider whether the description is considered in the 
trade a matter of importance or whether it affects the market value of the goods 
AIR (1932) Cal. 879 : 59 Cal. 928. Where a sale is by description as well as by 

sample the goods must be in accordance with both description and samole_ 

44 CWN 1069 : AIR 1941 Mad. 23 : 192 IC 195. Where an agreement ex¬ 
cludes implied conditions and warranties, an express term of contract, for 
example sale of car as ‘new Singer car’, is not excluded— Andrews Brothers Ltd 
v. Singer & Co., (1934) 1 KB 17. Coachman v. Hill, (1947) 1 KB 554 (a buyer 
bidder at an auction asked whether the heifer was unserved and was told “yes” 
The printed conditions excluded warranties, the heifer was in the calf and died 
later. Held, the oral condition overrode the printed clause). Here there is 
a sale of goods which are identified and so Section 15 cannot apply, if j n 

(1934) 1 KC 17 the buyer had examined the car, perhaps Section 15 might not 
apply. 

Principle of Section.— A man is not bound, unless he has altered his 
position by some conduct of his own, to accept and to pay for goods which 
are not in accordance with the description of the goods he bargained for 15 
C 1 (4, 5). 


In Dagget v. Emerson, (3 Story, R 732), Mr. Justice Story says: “It appears 
to me, that it is high time, that the principles of Courts of equity upon the 
subject of sale and purchases should be better understood, and more rigidlv 
enforced in the community. It is equally promotive of sound morals 6 fair 
dealing, and public justice and policy, that every vendor should distinctly’com 
prehend not only that good faith should reign over all his conduct in relation 
to the sale, that there should be the most scrupulous good faith an exalieH 
honesty, or, as it is often felicitously expressed, uberrima fides in everv rT 
presentation, made by him as an inducement to the sale. He should literallv' 
m his representation tell the truth, the whole truth, and nothing but the truth’ 
If his representation is false in any one substantial circumstance going toX 
inducement or essence of the bargain, and the vendee is thereby misled the sale 
is voidable ; and it is usually immaterial; whether the representation be wilfully 
and designed false, or ignorantly or negligently untrue. The vendor acts at his 
peril, and is bound by every syllable he utters, or proclaims, or knowingly 

I cannot but believe if this doctrine of law had been steadfastly kfpt in vfew 
and fairly upheld by public opinion, the various speculations, which have 
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been so sad a reproach to our country, would have been greatly averted if not 
entirely suppressed, by its salutary operation.” 1 

Section 118 of the Contract Act did not impose upon a purchaser the duty 
ot examining all the articles delivered under an entire contract, and so the 
purchaser has the power to reject all the articles in toto, even when some of 

I?*™ T sl } 0Llld have been found not equally to the sample. 79 PR 1888 ; 6 
C WN 459 : 29 C 323. 

Scope of Section.—At common law, the most usual instance of a contract 
ot sale of goods “by description" was an agreement to sell unascertained or 

future goods of a certain description, i.e., kind or class. In Heyworth v. 
Hutchinson , (1867) LR 2 QB 447, at 45 i, a case where specific bales of wool 
were sold ‘ guranteed about similar to samples,” and the question was as to 
the right of the buyer to reject them for inferiority of quality, Blackburn, J., 
said Generally speaking, when the contract is as to any goods, such clause 
is a condition going to the essence of the contract, but when the contract is as 
to specific goods, the clause is only collateral to the contract.” The rule is thus 

fc a c te i d Q^ a "2? ° f authorit y : ( Clardelor v. Lopus, Sm SC 7th ed., Vol. I, pp. 
8o-la6.) ‘The term warranty is constantly applied [notwithstanding the 
protest of Lord Abinger in Chanter v. Hopkins , (1838) 4 M & W 399 at p. 4041, 
to descriptions given of the subject-matter of the sale in cases where the sale 
-s not of a specific article, but only of a certain description of article, cases 
therefore where the property cannot pass by the bargain. In such cases, 
compliance whh the so called warranty is a condition precedent to the pur¬ 
chaser's liability to accept or pay, and if the article tendered does not corr¬ 
espond with the given description, the purchaser is entitled to reject it, and, 
if he has paid for it, to recover the price as money received to his use.” 

In such cases the description of the goods is shown by the terms of the order, 

and the accuracy of the description is necessarily a condition, as it is for goods 
of that kind only that the buyer contracts.” 


A specific chattel could also be sold by description at common law. 
Here, however, a distinction existed. Unascertained goods could have 
no description but what was given them by the contract, but in the case of a 
specific chattel there was also the physical identity of the article which is either 
corporeally present in the sight of the buyer, or mentally identified by him. The 
question then arose whether the buyer bought simply the particular thing which 
he saw or identified, or whether he bought it only on condition that it conform¬ 
ed to the description given of it. A buyer might, of course, expressly stipulate 
that he bought it only on such a condition but where there was no such express 
term, his intention had to be discovered from the surrounding circumstances of 
the case; and, as a general rule, a contract for the sale of specific article was a 
contract for that article as such. (Robertson v. Amazon Tug Co., (1881) 7 QBD 
598 at p. 606 CA). The property passed by the contract, and any superadded 
description was either a mere representation having no legal effect (except where 


1. In a suit by the seller for the price of a warranted horse, the purchaser 
may prove the breach or warranty in reduction of the claim, and the 
price may be reduced by so much as the horse is diminished in value. 
There is an implied warranty as to latent defects in a horse under the 
terms of the Punjab Civil Code 62 PR 1866. 

Statements, in respect of the soundness of certain mares agreed to be sold 
contained in a letter forming part of the agreement, were held, on 
account of want of the requisite intention, not to amount to any 
express warranty of quality 41 PR 1886- 
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it was fraudulent, or being material, justified the buyer in repudiating the 
contract on the ground of misrepresentation) or was at most a warranty or 
collateral engagement entered into with seller in consideration of the contract 
of sale, on breach of which he was liable in damages. The maxims governing 
such cases were : Praesentia corporis toll it errorem nominis and Veritas nominis 
tollit errorem demonstration is. “Another certainty put to another thing Which 
was of certainty enough before, is of no manner of effect,” says Plowden and 
Lord Bacon, commenting on the two maxims, says'(Law Tracts, ed. 1737, 
102) : “There be three degrees of certainty, presence, name, and demonstration 
of reference, whereof the presence the law holdeth of greatest dignity ; the name 
in the second degree ; and the demonstration or reference in the lowest and 
always error of falsity in the less worthy shall not control nor frustrate sufficient 

certainty and variety in the more worthy.If I say to J. S. : ‘Here I 

give you my ring with the ruby’, and deliver it with my hand, and the ring 
bear a diamond and no ruby ; this is a good gift, notwithstanding I named it 
amiss ; so had it not been if by word or writing without the delivery of 
the ring itself, I had given the ring with the ruby ; although I had 
none such, but only one with a diamond, which I meant, yet it would not have 
passed.” 


If goods delivered do not answer to the contract, the buyer may return 
them ; but he is not bound to do so ; it is quite sufficient for him, if he gives 
clear notice that the goods are not accepted and remain at the risk of the seller. 
But if he exercise any act of dominion, over them, he is taken to have accepted 
them under the contract, subject to any breach of warranty. fAWN (19071 
67 : 4 ALJ 245]. v h 

Application of Section.—The principle of this section is a universal one. 
Thus, where there was a contract to purchase rice to be shipped at Madras in 
March and April, it was held that the buyer was not bpund to accept a cargo 
of rice, part of which was shipped in February, and Lord Blackburn said, “If 
you contract to sell peas, you cannot oblige a party to take beans. If the 
description of the article tendered is different in any respect, it is not the article 
bargained for, and the other party is not bound to take it.” [Bowes v. Shand 
(1877) 2 App Case 455, at p. 480]. 

Where there was a contract for the sale of Calcutta linseed, an article 
which would be saleable in the market as Calcutta linseed, if he got an article 
so adulterated as not reasonably to answer that description, he did not get 
what he bargained for. As, if a man buys an article as gold, which every one 
knows requires a certain amount of alloy, he cannot be said to get ‘gold’ if he 
gets an article so depreciated in quality as to consist of gold only to the extent 
of one carat”. [Wieler v. Schiliz, (1856) 17 LB 619 ; 25 LJ Ch p 89.] 


Usage.—Where the contract is in writing evidence of any usage not 

inconsistent with the written terms, is admissible to explain or supplement those 

terms. [Produce Brokers, Ltd . v. Olympia Oil Cake Co., (1916)1 AC 314, 
HL.] 


Damages.—A buyer is entitled to refuse to take delivery of goods when 
they do not answer to the description in the contract and is not liable for 

damages which the vendor may have suffered on account of such refusal rss 

IC 209 (Lah)]. reiusai. po 


To recover special damages for a breach of warranty in a re-sale it is 
necessary that the buyer should not have been negligent in failing to detect the 
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iority of the goods before he resells or deals with them. (22 PLR 1921 : 
fC 424 : 16 PWR 1921). 

Sale of goods by description.—Where goods are described by the contract, 
and the buyer contract in reliance on that description, there is a sale by descrip¬ 
tion. “The term sale of goods by description,” says Channel!, J., “must apply 
to all cases where the purchaser has not seen the goods, but is relying on the 
description alone.” Varley v. Whipp , (1900) 1 QB at p. 516. And it may apply 
even where he has seen the goods, if the deviation of the goods from the descrip¬ 
tion is not apparent. 

Condition as to description must be strictly fulfilled. The test to determine 
whether or not the goods correspond with description is a strict one, since in 
such a contract, substantial failure of the seller to deliver goods that correspond 
with description means in effect that he has failed to perform contract. 
Kulsekharapatnain Hind Match Works ; Co-operative Cottage Industrial Society 
v. Radha Lai Lailoo Lai , AIR 1971 MP 191 : 1974 Jab LJ 529. 

Burden of proof.—Ordinarily where there is a dispute between a buyer 
and a seller with reference to quality it would be the duty of the seller to prove 
that the goods were of the quality contracted for. [80 IC 151 : AIR 1924 Cal 
490 : 28 CWN 261 ; See also AIR 1925 Lah 366] (Burden of proof as to title 
of seller to convey). 

16. Implied conditions as to quality or fitness.—Subject to 
the provisions of this Act and of any other law for the time being 
in force, there is no implied warranty or condition as to the quality 
or fitness for any particular purpose of goods supplied under a 
contract of sale, except as follows : 

(1) Where the buyer, expressly or by implication, makes 
known to the seller the particular purpose for which 
the goods are required, so as to show that the buyer 
relies on the seller’s skill or judgment, and the goods 
are of a description which it is in the course of the 
seller’s business to supply (whether he is the manu¬ 
facturer or producer or not), there is an implied con¬ 
dition that the goods, shall be reasonably fit for such 
purpose : 

Provided that, in the case of a contract for the sale of a 
specified article under its patent or other trade name, 
there is no implied condition as to its fitness for any 
particular purpose. 

(2) Where goods are bought by description from a seller 

who deals in goods of that description (whether he is 
the manufacturer or producer or not) , there is an 
implied condition that the goods shall be of merchant¬ 
able quality : 

Provided that, if the buyer has examined the goods, there 
shall be no implied condition as regards defects which 
such examination ought to have revealed. 
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(3) An implied warranty or condition as to quality or 
fitness for a particular purpose may be annexed by 
the usage of trade. 

(4) An express warranty or condition does not negative 
a warranty or condition implied by this Act unless 
inconsistent therewith. 

COMMENTS 

Analogous Law .—See Section 14 of the English Sale of Goods Act and 
Sections 110 to 116 of the Indian Contract Act. 

Previous and present state of law compared.—The Special Committee said; 
“This clause deals with implied conditions as to quality or fitness and is based 
on Section 14 of the English Act. Sub-section (1) is based upon the judgment 
of Cockbum, C. J., in Bigge v. Parkenson, (1862) 31 LJ Exch 301. In that case 
the learned Chief Justice said as follows :— 

“When a buyer buys a specific article, the rule ‘Caveat Emptor ’ applies, 
but where the buyer orders goods to be supplied and trusts to 
the judgment of the seller to select the goods which shall be 

applicable for the purpose, for which they are intended, which'is 

known to both the parties, though there is no express stipulation 
that they shall be fit for the purpose, there is*an implied warranty 
that they are fit for that purpose. There is no reason why such 
a warranty should not be implied in the case of a sale of provi¬ 
sions.” 

Section 114 of the Indian Act is based on this principle. But the pro¬ 
visions of that section appear to have a narrower scope than clause (1) of 
Section 14 of the English Act which has been followed in drafting the present 
clause. 

Sub-section (1) also makes it clear that it is immaterial whether the seller 

is a manufacturer or producer or not. Thus it clears up the doubt which 

was raised by the decision in Parkinon v. Lee, (1802) 2 East 314. In that case 

it was held that the seller who was not a manufacturer was not liable for latent 

defect. But this decision is no longer good law. [Vide Chalmers on Sale 

of Goods, p. 54, and Pollock and Mulla’s Contract Act, p. 540 f.n.] The 

proviso to sub-section (1) enacts the provisions in Section 115 of the Indian 
Act. 


Thus it follows that any buyer who is seeking to invoke the protection 
granted to it by Section 16(1) of the Act must allege and prove conditions that 
which are necessary for its application have in fact been satisfied. Bengal 

Corporation Pvt . Ltd . v. Commissioners for the Port of Calcutta, AIR 1971 Cal 
357 at p. 362. 

The proposition stated in sub-section (2) has been well established in 
England [Jones v. Just (1868) LR 3 QB 197J and has been recognized also in 
India, in two cases from Madras which it was held that where goods were sold 
by description, there was an implied warranty that the goods should be of 
merchantable quality. Peer Mohammed v. Dalooram, (1918) 35 Mad I T iRn 
Mali & Co. v. R.V.A. Firm, (1922) 43 Mad LJ 208]. d 

Sub-section (3) re-enacts the provisions of Section 110 of the Indian Act 
In regard to Section 111 of the Indian Act it may be observed that the trend of 
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^ e , nt r d r isi ° ns doe ,l n f reco 8 nize any distinction between provisions and other 

f jS?' o" V 'i Mat ur W u - (l8 t 2) 3I „ LJ Ex 139; Smith v - Baker ' (1878) 40 LT 
1 N s 261], See also Wallis v. Russell, (1902) 2 Ir 585 at 611]. There, is there- 

fore no reason to retain the provision in Section 111 of the Indian Act.” (Report 
Oj the Special Committee). v y 

i I** ustrati( >ns to sub-section ( 1 ).—( 1 ) B buys a cargo of Cyfarth Merthyr 

!! nder a written contract. Before the contract is made he informs the seller 
that the coal is wanted for hankering steamers. This is not a purchase of a 
specified article under its patent or trade name,” and there is an implied 

nso 1 ^ 1 o y hdVi! ,S a 1 m? T ^ lS purpose * [GMespie Brothers v. Cheney <& Co., 
(1896) 2 QB 59; and Manchester Liners , Ltd. v. Rea Ltd., (1922) 2 AC 74 HL 

see also 116 Ind Cas 588 ; AIR 1929 Sind 161 (2)]. 

• Plaintiff asks defendant for a “hot water bottle,” and inquires whether 

it will stand boiling water. Defendant sells him an American rubber bottle 
saying it will stand hot but not boiling water. The bottle which was got for 
plaintiff s wife, bursts and injures her. The jury find that the bottle was not fit 
for use as hot-water bottle. There is a breach of warranty, and the seller is 
liable in damages. [Priest v. Last , (1903) 2 KB 148 CAJ. 


(3) Plaintiff buys milk from a milk dealer for family use. The milk 
account book supplied to plaintiff contains a statement of the precautions taken 
to keep the milk pure. The milk contains the germs of typhoid fever, and plain¬ 
tiff’s wife becomes infected and dies. This is a breach of warranty, and the milk 
dealer is liable in damages. [Fros v. Aylesbury Dairy Co., (1905) 1 KB 608 CA1. 
(On appeal (1905) AC 608). 

(4) A tells B that he can supply him with bunkering coal to suit his 
steamers. B says he will give an order, but that the order must come through 
L the coal merchant with whom he deals. This conversation is repeated, A to 
L who gives the order. If coal unfit for bunkering is supplied and rejected, A 
cannot sue L , for the price. [Crichton v. Love , (1908), 10 F 818 Court of Session; 
Chalmers, 49]. 


(5) B goes to a fishmonger and asks for two nice fresh crabs for tea. The 
fishmonger says he has no live crabs, but he has boiled crabs. He selects two 
and sells them to B. They are not fresh, and B becomes seriously ill through 
eating them. The fishmonger is liable for damages. [Wallis v. Russell , (1902) 
2 Ir Rep 585 cited in Chalmers, pp 48-49]. 

(6) B buys a bath bun at a baker and confectioner’s shop. The bun con¬ 
tains a stone on which B breaks one of his teeth. The seller it seems is liable 
for a breach of warranty under sub-section (1), and also an action for negligence. 
[Chaproniere v. Mason , (1905) 21 Times LR 633 CA]. 


(7) Sale of 500 tons of coal for bunkering steamship Manchester. It is 
known that the only available supply is from coal and now at sea as there is a 
railway strike on. The coal is delivered, and found to be quite unsuitable for 
bunkering the Manchester. As the buyer, relied on the seller’s judgment there 
is an implied warranty of suitability, and the seller is liable in damages. 
[Manchester Liners, Ltd. v. Rea Ltd., 2 AC (1922) 74 HL ; 27 Com Cas 274]. ' 


(8) Where a hairdye sold to a customer who is allergic to a particular dye, 
there is a duty on the part of the customer to disclose known peculiarities. 
[Ingham v. Ernes, (1955) 2 AER 740]. 

(9) Where shipbuilders ordering propellers for a specific ship, k is not 
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necessary that the buyer should rely on the seller for every detail in the 

production of goods. It is sufficient if he relies to a substantial extent on the 

judgment and skill of the seller. Cammell Laird & Co. v. Martvanese Bronze 
& Brass Co., (1934) AC 402. 

(10) Goods made to order fall within the section. Spencer Trading Co v 

Devon, (1947) 1 AER 284. ^ V - 

(11) If it can be gathered, expressly or impliedly, from an order for 
goods and its acceptance, that the goods are to be of the manufacture of the 
person accepting [the order, the latter will not fulfil his contract by supnlv- 
mg goods, in all respects answering to the description contained in the order if 
they are not of his own manufacture. [12 B 50 (62). See also 7 LBR 110], 

(!2 .) So also an importing firm, which accepts a commission to order 
out goods from Europe at a fixed rate, and undertakes that they shall be 

trart' C h d L? th ? person , 8' vm S the <> rd er at that rate does not fulfil its con- 
firm inR° b K nin8 - g ^ 0ds ’ j ansvvering tothe terms of the order, from another 
5o762)] BOmbay ’ ^ tendenng them to the person giving the order. [12 B. 

correspond ^ t0 ^ deliver y of g° ods when they do not 

the vendor arising from the breach. (55 IC 209).» 8 

L ^ laintlff f entered into a contract with the defendant for the supply of 

sleepers for railway and the contract contained the following clause — 
The passing by our friends, the B. B. T. Co., Ltd. is as usual final 
as regards both measurement and quality.” In an action for 
damages for breach of warranty-, held, on the true construcLon of 

but the supply should be according to the standard £? upExpress y 

fit as sleepers of the dimensions prescribed for use by the Railwav 
Company. The right conferred by the clause on the supplied amount 
ed merely to the right to determine by and through the skilled and 
experienced persons whom they should necessarily employ for the 
purpose acting honestly and impartially, whether the goods supplied 
were in conformity with the requirements of the contract under whfch 

‘‘ a«’Mh e S< ? SUPpl,ed ' Held ' further that the man employed to 

pass the sleeper never approached the real question they hid to 
determine, viz. the conformity of the goods supplied with the contr 
act under which they were supplied ; and if they never applied thrir 
minds to that but merely determined that the sleepers werefi t to he 
sent on as manufactured by their employers there cannot be aS 
“passing of the sleepers under the contract. [Bombay BurniTr^l 
ing Corporation Co. Ltd. v. Ago Mahomed, 34 Mad 453 • tsTa 
15 CWN 981 : (1911) 2 MWN 111 ; 0 MLT S ^ 

813 : 14 CLJ 326 : 8 ALJ 1208 : 12 IC 44 : 21 MU U10 (PQ]! R 

To recover special damages for a breach of warranty in a re-sale it 
necessary that the buyer should not have been negligent to toifinl ♦ 
detect the inferiority of the goods before he rewlk , ,n 8. 

them. (22 PLR 1921 : 59 IC 424 : 16 PWR 1921) Wth 

Sale of goods not answering description—Remedy of nnrrhoe*, 

goods offered for sale in execution of a decree Ire describin' W ^? re 
particular denomination and every circumstance points to the' buye? 
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(14) In a contract for sale of boiler, the boiler did not conform to 
—AlR n 0939)Cai a 2 l0 nS_hCld ’ ther * ^ breach ° f im P lied warranty of fitness 


^ 1 5) Where goods may be utilised for a variety of purposes known to 

supplier, unless he is notified of the particular purpose for which the 
goods are wanted, there is no condition that the goods shall be fit for that 
particular purpose. Knowledge as to particular purpose may be implied from 
the circumstances of the case—AIR 1952 Cal 879 . 59 Cal 928. 

4 L _ ^ • - "—The words by ‘implication’ clearly indicate that 

the communication of the purpose to the seller need not be expressed in 
words. It may be inferred from the description of the goods given by the 
buyer to the seller, or from the circumstances of the case. Ranbir Singh Thakur 

td 7 oi ^ General E,ectric Corporation Ltd., AIR 1971 Bom 97 : 71 Bom 

LK /Vj. 


Sub section (1) : Proviso.—Under Section 2 (1) (j ) of the Trade & Mer¬ 
chandise Marks Act 43 of 1958, ‘mark’ includes device, brand, name, etc., and 
Section 2 (1) (v) defines ‘trade mark’ as ‘a mark used or proposed to be used in 
relation to goods for the purpose of indicating, or so as to indicate, a con¬ 
nection in the course of trade between the goods and some person having the 
right either as proprietor or registered user to use the mark....” 

Illustrations to Sub-section (I) : Proviso. —(1) Where the buyer relies on 
the seller s skill and judgment, the proviso is inapplicable even though the 
goods are bought under a trade-name. A buyer who wanted a car suitable as a 
touring car was recommended a Bugatti car. He can sue to recover the price if 
it is not fit for touring purpose. Baldry v. Marshall , (1925) 1 KB 260 CA. 

(2) Where there is a latent defect in the goods which could have been 
discovered by reasonable care, the buyer can sue the manufacturer in tort 
and the retailer in contract —Grant v. Australian Knitting Mills Ltd,, (1936) 
AC 85, (woollen garments were bought from a retailer ; they contained sul¬ 
phite which had not been removed and the buyer contracted dermatitis. He 
can sue the manufacturer). See (1938) 4 AER 258 as to limits of manufacturer’s 
duty. — 

Illustration to Sub-section (2). —Plaintiff goes into a beer-house which he 
knows is tied to Holdern & Co., and asks for beer. Beer contaminated with 
arsenic is supplied to him, and he is injured in consequence. This is a breach of 
warranty, and the seller is liable in damages. [Wren v. Holt , (1903) 1 KB 610]. 

B by a written contract buys from Fiat Motors, Ltd., a Fiat motor omni¬ 
bus, which he has inspected, and orders the chassis of six more. He explains 


having contracted for the specific goods produced as described and 
the goods tendered do not answer that description the purchaser is 
entitled to reject them and if he has paid for them, to recover the 
price as money had and received for his use. (54 IC 315). 


Where a contract was made for the supply of sale at the seller’s go- 
downs and the purchasers complained the sale was not of the quality 
stipulated for, the purchasers have no right to ask for a sample of the 
goods to be delivered before taking delivery. Their only right is to 
take delivery and if on delivery they found the goods were not as 
warranted to make their claim for damages. [(1913) MWN 895]. 
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^f b . a ' ,y th ^ t l hey , are , rc 3 uired for heavy traffic on hilly roads. When the cars 
are delivered they break down and are unfit for the traffic required. The seller 

ieauSd iST bCCaUSe (l) , the r cars are not fit for thc Particular purpose 

eten d (2 ?u thlS 1S not a L sale of cars under a P atenr or trade-name, and 

even if it were, the cars must be “merchantable”, which they are not. f Bristol 

5kIU?80®'24 MTT^ 7 Or 'Vo^l!,l 1 , 0) 2 KB 83l ’< 1928 ) 2 KB 636; See also 
MLJ 180.24 MLT 227 : 1918 MWN 658 : 47 1C 555 : 8 LW 192J. 

the | f ° r l !l e Sa J e of60 ° motor horns as required. The buyer accepts 

t .. L • .J ^ as they are nearly all dinted and 

exr^se °Th? S t0 t bad packlng ' J he motor horns could be repaired at a small 
debterL c ? ntract 1S ^verable, and the buyer may reject the subsequent 

cl ( 1 9 To) 2 KB 937 S C ? AJ UHII,erchantable - Vackson v. Rotax Motor and Cycle 

Sale of a quantity of “Webb’s Indian Tonic Water” fob London It 
known that it is required for re-sale in Argentina. The tonic water contains a 

Arsent nf ac,d aud thls turns out to be a prohibited constituent in 

Argentina. There is no implied warranty of compliance with Argentine law 

loT(122)^?S ers pp V 4 rio* 4 CO ' Ud - <1922) 1 KB 55 CA : 27 C °™ Cas 

Cases not falling within sub-section (1) may fall within sub-section Hi 

Id-157 e i°C ^^eWN^ *Ym dUl ° n of merchantibility is implL 
in nrAi 9 CWN 45. Merchantable means not merely marketable 

Ma 11 ^5" wV^tf Sal '-^ 0937) IS Mad C 4 O 0 d, "93flI MLJ 3 '3®i^LR?^ 

conformity with the contract -Wilson v. Ricket (iS^l^ER 8 ^ * AsT'*^ 

6y ° M bC ‘"« “° k ' d known stIX?s 

goods^hkhte^^ffie 80 pmSatVeY n0t l ° a Sale ° f 

such a sale is not one of goods as being of certahf d*e® negot . ,at, °ns because 
rise to the warranty referred to m the section that lh, d “ natlon > a * to give 
“commercially known by that denomination.” (7 OLJ ff? ^STIC 48?? 35 ^ 

siblo on the ground tha t J th! arScle ha “u,„S ^ S vendor re sp„„. 

informed him of the use to whi‘ h the aJtic 1 e i X 8 ” 6 ? f the sel,er and 
carries with it an implied warranty that the thfng shall^effi^^d the transaction 

purpose for which they were designed ri \£\r ^ Proper for the 

AIR (1955) Mad 271 g * [116 IC 588 : AIR 1929 Sind 161 (2)]. 

particular purpose^o^whichThe* 1 pr. 3 H PllCabil ' ty ° f the sub ' secti °n is that ‘the 

des. r>iion ofiod. given bv buver to sener YY' U ma y be inferred from 
Ranhtr Singh Thakur v Hindustan fro ™ circumstances of the case 

Bom 97 : 74 Bom LR 793 ^Tr” 972 80^65^'" Cwm '° n Ltd ’ AIR ' 9 ?1 
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Under Section 113 of the Contract Act which follows the English Law, 
where goods are sold by description there is an implied warranty that the goods 
shall be of merchantable quality. This is so even when the purchase is after 
inspection, but if the buyer has examined the goods there is no implied warranty 
with regards defects which such examination would have revealed. [35 MU 
180 : 24 MLT 227 : (19i 8) MWN 658 : 47 IC 555 : 8 LW 192]. 


Goods sold, whether under a trade-name or patent or otherwise, if sold to 
be of particular description and sold by seller dealing in such goods, carry an 
implied condition as to their merchantability. Sub-section (2) embodies inter 
alia an exception recognised at common law to the maxim of caveat emptor. The 
seller dealing in and selling goods of a particular description is, in the absence 
of a contract to the contrary, responsible for any defects, and also for all such 
defects whether latent or discoverable on examination, in cases where the buyer, 
in fact, had not examined. R. S. Thukur v. M. G. E. Corporation , 1971 Mah 
LJ 27 : AIR 1971 Bom 97. 


The implied warranty will be excluded only as regards any defects which 
a buyer of ordinary diligence and experience would have detected by due 
diligence in the use of all ordinary and usual means—AIR (1937) Mad 40 : 
(1937) II M LJ 131 : H R (1937) Mad 479. See Hasenbhoy Jetha v. New India 
Corporation Ltd , AIR (1955) Mad 435 : (1955) MWN 216 (in a sale of second¬ 
hand crushing machine, there was latent defect in the machine which could 
not be revealed except by demonstration with electric power which was 
not done or avoided c.. assurance given by seller, held, inspection made by 
buyer’s representative was useless). See also AIR (1955) Mad 271 : (1955) 
MWN 279. 


Scope of Section : Rule of caveat emptor. —The rule of caveat emptor 
probably owes its origin to the fact that in early times nearly all sales of goods 
took place in market overt. [Motley v. Attenborough , (1849 3 Exch at p. 511, 
(per Parke B). Chalmers]. Its policy has been defended on the ground that it 
tends to diminish litigation ( Mercantile Law Commission , 1855, 2nd Report, p. 
10), but the distinct tendency of modern cases is to limit its scope. In a case, 
in 1838, where a ship was bought while on a voyage, and had stranded, 
though she was not a total wreck, Lord Wensleydale, : “In the bargain and 
sale of an existing chattel, by which the property passes the law does not, in 
the absence of fraud, imply any warranty of the good quality or condition 
of the chattel so sold.” ( Barr v. Gibson , (1838) 3 M & W 399) ; but now the 
implied condition of fitness for a particular purpose may also apply to specific 
goods. 1 

In a case in the Irish Court of appeal in 1902, where Section 14 of the 
English Sale of Goo^s Act, which corresponds to this section was elaborately 
discussed, Fitzgibbob, L.J. says : Caveat emptor does not mean in law or latin 
that the buyer must ‘take chance’ ; it means that he must Take care.’ It applies 
also whenever the buyer voluntarily chooses what he buys. It applies also where 


1. In a case in 1867 Lord Blackburn gives the following illustration: 
“Where a horse is bought under the belief that it is sound, if the 
purchaser was induced to buy by a fraudulent representation as to the 
horse’s soundness, the contract may be rescinded. If it was induced 
by an honest misrepresentation as to its soundness, though it may be 
clear that both vendor and purchaser thought that they were dealing 
about a sound horse, and were in error, yet the purchaser must pay 
the whole price unless there was a warranty ; and even if there was a 
warranty he cannot return the horse and claim back the whole price 
unless there was a condition to that effect in the contract.” ( Kennedy 
v. Panama Co ., (1867), LR 2 QB at p. 587. 
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by usage or otherwise it is a term of the contract., express or implied, that the 
buyer shall not rely on the skill of judgment of the seller. But it has no 
applicatmn to any case in which the seller has undertaken, and the buyer has 
left it to the seller, to supply goods to be used for a purpose known to both 

of the sale ’” (Wal,is v - *«««■/, (19029 2 Ir Rep 585, at p 
615, CA (Fish)]. * F 

P ‘ i 0 I H t0 th * R “ ,e of caveat emptor— The most important exception 
to the rule are the implied conditions of fitness for a particular purpose and 
merchantable ness. (See 43 MLJ 208 : 16 LW 145). In the first case in which 
imphed condmons or warranties were distinguished from false representations 
Best, JC., says : It is the duty of the Court in administering the law to lay down 
rules calculated to preyent fraud, to protect person necessarily ignorant of the 
qualities of the commodity they purchase, and to make it the interest of manu¬ 
facturers and those who sell, to furnish the best article that can be supplied 
...... I wish to put the case on a broad principle. If a man sells an article lip 

«f,7?, ! 'r„ Warran,S ,ha ! “ , iS “toh.BttblcS-th.. is, m for some purpose! 'If £ 

Wooer ,"4“ ®) SBhHJ?, p' " f ° r ,h “ 

The implied terms of merchantableness and fitness for a particular ournose 

spok ™f as warranties, but in a case in the Court ^f Appeal 

that description-that to sly shall £ that 5?cfe ", d t 1 ,' Vered shail answer 
If the subject-matter be an ^ticle or^commodi f bed^rT^^S 

,7 « ,h “ aniC ' e Commodity fit STZ XuiarTpoV*" “ *° 

contract, it does not do so more or less “ in 
latent or discoverable.” [Randall v. Newson , (1877) 2 QBD 102°at p 

rovisiouTIh^ai'alwa™ 8 ^ 5:^“ *7 b ” “ 

afterwards held that there was no distinction k#> v 6 !\ C A) but it was 

goods. The real question is whose judgment was relie^on' 5 ;,? nS ^ a, Y ° ther 

chase. For instance, if a man selected and honest * ^ on Jn . nia ^mg the pur- 
took it at his own risk. (Emmerton v. Mathews, (1862) Ex” 1391 "TS he 

inspector!, but which is'“Swarff fo™S\„ ha L"°u„"foV <I ;,f OVera f b,e , b> a " 

Eft? is - liabla *° —'SX ttfiUS£?s2S*SS?Z 

that when there So °explS waTfanty 1? the^Tleo" lood C °' ltract Act is 
warranty of merchantability. The question whetherlf^’ there ls an im Pl'ed 
in law is a question of mixed fact and law A bale of I'tS are ,“ nlerch antable” 
goods of which nine-tenths are damaged however shoht^ “ Sand .- pieces of piece - 

antable and a seller cannot force such goods on an^nwim ra ^ ical| y ur »nierch- 

cases there is no room for the application nf?h,> 8 , buyer ’ In such 

[8 LW 192 ; (1910) 2 KB 937: (?910)2 8T. p?™'? 6 of de minimis. 

145 : (1422) MWN 46S : 22 Mf/lIK “ 3© “*/ '<• <-W 


l 
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Dangerous goods. Apart from any question of warranty or contract a 
person who sells goods which he knows to be dangerous, without giving dir 
warning to the bu>er, is liable for the consequences. For example the seller of 
a tin of disinfecting powder knows it is dangerous to open without special 
precautions. It is his duty to warn the buyer, and if he omits to do so and the 

i, Jc % Ured ,! h ^ seller is,iablein damages.. (Clarke v. Army and Navy, 
1 KB 155, CA ; Chalmers, 52). 1 


17. Sale by sample. —(1) A contract of sale is a contract 

for sale by sample where there is a term in the contract, express 
or implied, to that effect. • 


(2) In the case of a contract for sale by sample there is an 
implied condition— 


(a) that the bulk shall correspond wtih the sample in 

quality ; 

(b) that the buyer shall have a reasonable opportunity of 
comparing the bulk with the sample ; 

(c) that the goods shall be free from any defect, render¬ 

ing them unmerchantable, which would not be 
apparent on reasonable examination of the sample. 

COMMENTS 


Analogous Law.—Sec Section 15 of the English Sale of Goods Act and 
Section 112 of the Indian Contract Act. 


Previous and present state of law compared.—The Special Committee said: 
“This clause relates to sale by sample. Although old text writers were inclined 
to the view that the term that “bulk shall correspond with sample” is a 
warranty collateral to the contract, Abbott C. J., held that the buyer was entitl¬ 
ed to reject the commodity, if it did not correspond with the sample. Parker 
v. Palmer, ( 1821)4 B & Aid 387]. Benjamian after reviewing all the cases 
observes that this so called warranty was even at Common Law really a condi¬ 
tion. (Benjamin on Sale, p. 736). The buyer is also entitled to have reasona¬ 
ble facilities for inspecting the bulk independently of any local or trade usage 
to that effect, [Larymer v. Smith , (1822) 1 B & Cl]; and if there is latent 
defect in the sample, i. e., a defect not discernible by the ordinary examination 
of a prudent buyer which if present in the bulk would render the bulk 
unmerchantable, the sample is to be taken as if free from it [Heilbuttv. 
Hickson , (1872) 7 CP 438]. These rules have now been embodied in Section 15 
of the English Act. Section 112 of the Indian Act refers only to the right of 
the buyer to reject the goods if the bulk does not correspond with the sample. 
The use of the word “warranty” in the section is also misleading. The section 
therefore has been drafted on the lines of Section 15 of the English Act. 

(Report of the Special Committee). 

Illustrations .—(1) Sale by sample, C. I. F. goods to be paid for in cash 
on arrival in exchange for shipping documents. An opportunity 
not a condition precedent to payment, and payment does not c 

right of rejection if the bulk does not correspond with the sample. (Polen ,£ 
Dried Milk Co., (1904) 10 Com Cas 42 : 21 TLR 118). Kennedy, J., said : ine 
sellers (1) must show that the goods are arrived goods and (2) produce e 
shipping documents. Payment on delivery is excluded by the express stipula ion 
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which provides for payment on arrival. The plain meaning of the contract is, 
that on these two conditions being fulfilled, payment is to be made. If the 
goods do not answer the description the buyer has a right to reject, which 
right is not impaired by the express condition in the contract that “payment 
is to be made on arrival of the articles against shipping or railway documents'’. 
{Ibid.). 

(2) Sale by sample of a quantity of a specified quality of twill. A part of 
the twill supplied is inferior to sample. The buyer may reject the whole, or 
may retain the whole, claiming damages for the portion inferior to sample, but 
he cannot keep the part equal to the sample and reject the other part. [Aitken 
v. Boullen , (1908) 10 F 490] SC 490. See now Section 3 7 (3). 

Principle of Section.—In Parker v. Palmer , (1821) 4 B & A 387, Abbot, 
C. J., stated it in this language : “The words ‘ per sample\ introduced into a 
contract on sale may be considered to have the same effect as if the seller had 
in express terms warranted that the goods sold should answer the description 
of a small parcel exhibited (as sample) at the time of the sale”. 

Lord Ellenborough used similar language in Hibbert v. Shee % (1807) I 
Camp 113. He "aid * If I buy a commodity wholly discordant to that which 
is promised me, l am not bound to accept a compensation for the dissimilarity. 
This is not a performance of the contract.” 

Where goods supplied under an order to provide according to sample are 
appreciably different in quality from such sample, the buyer may, ordinarily, 
either reject the goods or keep them and claim a reduction in price by way of 
compensation, giving notice to the seller of such claim within a reasonable time. 
(21 PR 1879). 

What is sale by Sample.—It must not be assumed that in all cases where 
a sample is exhibited the sale is a sale “by sample.” The seller may show a 
sample, but decline to sell by it, and require the buyer to inspect the bulk at his 
own risk ; or the buyer may decline to trust to the sample and the implied 
condition and require an express (condition or) warranty, in which case there is 
none implied, for “ expression facit cessare taciturn. [See per May, C. J. in 
Me Mullen v. Heiberg , (1879) 4 LR Ir 184], 

So in Gardiner v. Gray, (4 Camp 144) the sale was of goods described in 
the sale note (which did not refer to any sample) as “waste silk”. A sample 
was shown, but Lord Ellenborough said it was not a sale “by sample”. “The 
written contract containing no such stipulation, 1 cannot allow it to be super- 
added by oarol. The sample was not produced as a warranty that the bulk 
corresponded with it, but to enable the purchaser to form a “reasonable judg¬ 
ment of the commodity.” 6 

So where the sold note was in writing for fifty hogsheads of Hambro 
“Sugar loaves” simply, without reference to quality, the buyer was not per¬ 
mitted by Lord Ellenborough [ Meyer v. Everth, (1814) 4 Camp 22] to show 
that a sample had been exhibited to him before he bought because it was not 

a sale “by sample”. As to disappearance of sample, see AIR (1937) Cal 140 : 
63 Cal 736. 

“The office of a sample”, says Lord Macnaghten, “is to present to the 
eye the real meaning and intention of the parties with regard to the subject- 
matter of the contract which, owing to the imperfection of language, it may be 
difficult or impossible to express in words. The sample speaks for’itself. But 
it cannot be treated as saying more than what such a sample would mean to 
merchant of the class to which the buyer belongs, using due care and diligence 

SGA—6 
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and appealing to it in the ordinary way, and with 
merchants of that class at that time.” [Drummond 
Cas at p. 297], 


the knowledge possessed by 
v. Van Ingen, (1887) 12 App 


I, Ev “ ience of usage is admissible to show that a sale was by sample though 
^e wr. ten contract may be silent on the point. [Syers v. Jonas f 1848)2 

exhibition IfTT V ' ? r V e ?' (1 24 EJCP at P- 56]. On the other hand, the 

exhibition of a sample during the making of the contract does not necessarily 

make it a contract for sale by sample. [Hill v. Smith, (1812) 4 Taunt 520* 
Meyer v. Eventh, (1814) 4 Camp 22], U ’ 

, 11 ' s , no defence that by a simple process the goods can be turned into 
KB 254 WhlCh COrreSpond Wlth the sample —Ruben v. Faire Brothers, (1949) l 


,|i Sub-section (2), Cl. (b).—In Parkinson v. Lee, (1802) 2 East 314 it was 
held that the seller, who was a merchant and not the manufacturer was not 

S° nS R.it P 1 ? 1 defCCt W . hich examination of the sample failed to dis- 

‘ ; . But Eord Es h e t expressed an opinion that that case was no longer law 
[ Ran dall v. Neman, (1877) 2 QBD at p. 106, and the Act now draws no distinc¬ 
tion between a manufacturer and anybody else. [Mody v. Gregson (18681 LR 
4 Ex. at p. 54 ; Wren v. Holt, (1903) 1 KB 610 CA Chalmers 54]. ’ ' 

Prima facie the place of delivery is the place for comparing the bulk with 

he sample^ [Perkms' v. Bell, (1893) 1 QB 193, CA (barley delivered at T. 

station)]. But this presumption may be rebutted, and Lord Esher has expressed 

the opinion that such a contract always contains an implied term lhat the 

goods may, under certain circumstances be returned that such term necessarily 

contains certain varying or alternative applications, and amongst others the 

following, that if the time of inspection as agreed upon be subsequent to the 

time agreed [or the delivery, of the goods, or if the place of inspection as 

agreed upon be different from the place of delivery, the purchaser may, upon 

inspection at such time and place, if the goods be not equal to sample return 

them then and there in the hands of the seller.” [.Heilbutt v. Hickson (1872) LR 
7 CP 438 at p. 456], ’ y ’ LK 


This section is supplemented by Section 15 ante which provides that when 
goods are sold by description as well as by sample, the goods must correspond 
with the description as well as with the sample. 

Sub-section (2), Cl. (c)—Merchantability.— As in the case of the implied 
conditions as to fitness and as to merchantable quality, there are no words in 
Section 17 to confine it operation to unascertained goods, and it would, there¬ 
fore* seem that, even in the case of a specific bulk of goods bought by sample a 
condition that the bulk is according to sample will be implied. 

As to a case where sample was too small to indicate that the goods were 
other than sound, s ee Jurgensenv. Hookway, (1951) 2 LI LR 129. Where the 

article is sold ‘with all faults’ this exempts the seller from liability under clause 
(c) but not under clause (a )—Champanhac v. Waller , (1948) 2 AER 724 (sale of 
balloons Government surplus). 



CHAPTER III 

EFFECTS OF THE CONTRACT 


Transfer of property as between seller and buyer 

18. Goods must be ascertained. Where there is a con¬ 
tract for the sale of unascertained, goods, no property in the 

goods is transferred to the buyer unless and until the goods are 
ascertained. 6 


COMMENTS 

-hoatssars of Goods A “ “ j 

clause follows Section 16“of the*'English Act.^It provides 0 that property inYn- 
ascertained goods does not pass till they are ascertained. Sections 79^0 and 
87 of the Indian Act deal with the same point, but as they overlao one another 
we have adopted the English section.” (Report of Special Committee). ’ 


Scope of Sections 18 - 26 .— “The main object of a sale is the transfer r,r 
wnership from the seller to the buyer, and it is often both a difficult and 
n important matter to determine the precise moment at which the cha 

° f o r„f" hi , P ^ eff " ,Cd A " 0 ' di "e ■» Roman Law Which foSf 

European systems, the property in a thing sold did not nass 
until delivery to buyer. Traditionibus et usucapsonibus dominTa rerum non 
nudts pact is, transferuntur. English law has abandoned this test, and hasadont 

very rare. The intention of the parties has to be gathered frX^Vil P j ar “ 

A long train of judicial decisions has worked ou* more or less 

of rules for determining the presumed intention of the parties and ^hfL SCr } CS 
are embodied in Sections 18 to 24 of the Act. The first rufe k a n ® ^ ,eS 
one. In the case of unascertained goods, i. e go^ds defined hv *\ egat ! ve 
tion only, and not specifically identified, “no property in the tnnd« ^ e f Scr, P* 
ferred to the buyer unless and until the goods are asirtaiIili” 8 (Se C tion^V 
If a man orders ten tons of scrap iron from a dealer it is ohvmnc W' 
dealer can fulfil his contract by delivering any ten tons of scran that h^ ^ 
select, and that until the ten tons have been set apart no <Si™ “r h t may 
of ownership can arise. But when a specific article is bounht nr h fchan § C 
ordered by description are appropriated to the contract the natf ea f 00 ,^ 
property is a question of intention. Delivery to the buyer is strong e !V f th t 
intention to change the ownership, but it is not conclusive Goode ‘^ ncc Pf 
delivered to the buyer on approval, or for sale or return (Section 24t nV ^ 
to a carrier for the buyer operates in the main as a debi™ to?he h ellV f ry 
the seller may deliver to the carrier, and yet reserve to hYmseffi thereof 

( 83 ) 
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disposal. (Sections 23 and 25). On the other hand, when there is a sale of a 
specific article, which is in a fit state for delivery, the property in the article 

l° c ' e pa ^ es at once > even though delivery be delayed. (Sections 19 and 
20). When the contract is for the sale of unascertained goods which are 
ordered by description, the property in the goods passes to the buyer, when 
with the express or implied consent of the parties, goods of the required 
description are “unconditionally appropriated to the contract” (Section 2 Cl. 1). 
The cases which determine what amounts to an appropriation of’ goods 
to the contract are numerous and complicated. Probably they could nil be 
explained as cases of constructive delivery, but at the time when the law of 
a ppropn a tion w a s worked out the doctrine of constructive delivery w a s not 
known. Mr. Chalmers thinks that it is perh a ps to be regretted th a t the codi- 
tying Act did not a dopt the test of delivery, but it w a s though better to a dhere to 
the familiar phraseology of the cases. Section 26 de a ls with the transfer of 
risk from seller to buyer, and lay down the prima facie rule th a t “the goods 
remain a t the seller’s risk until the property therein is transferred to the buyer 
but when the property therein is transferred to the buyer, the goods a re a t the 
buyer’s risk whether delivery h a s been made or not.” Res perit domino is 
therefore the m a xii» of English a s well a s of Rom a n Law. (See Ency. Brit.) 


Scope of section.—“In the rase of executory contracts, where the goods 
are not ascertained or may not exist a t the time of contract, from the nature 
o r the transition no property in the goods ran p a ss to the purchaser by virtue 
of the contract itself ; but where certain goods h a ve been selected a nd appro- 
printed by the seller, and have been approved and assented to by the buyer, 
then the case stands as to the vesting of the property ver, much in the same 
position as upon a contract for the sale of goods which are ascertained at the 
time of the bargain” [Heilbutt v. Hickson , (1872) LR 7 CP 438 at p 449, per 
Bovill, CJ]. 


“A contract to sell unascertained goods”, says Lord Loreburn, “is not 
a complete sale, but a promise to sell.” [B<idische Aniline Fabrik v. Hickson , 
(1906) AC 419 421]. 

Where the goods agreed to be sold , are not ascertained at the time of 
the contract, it is necessary for the completion of the contract that goods shall 
be ascertained. 3 SLR 156 : 4 IC 1147. 


The intention of the parties, as shown by the terms of the contract and 
the circumstances of the case, determines the time when, and the conditions 
subject to which, the property in the goods is to be transferred (Hals. Laws of 
England ; See also the judgment of Markby, J. in 15 BLR 276 at p. 289). 


Where the contract is merely for the sale of goods by description, that is, 
for certain quantity of quindine sulphate, the mere fact that an order for 
delivery or instruction for handling is given out of stock of specified quantity, 
is not sufficient to transfer the goods to the buyer. Rajendra Narayan Ghosh v. 
State of West Bengal , AIR 1978 NOC 288, Cal. 


Illustration. —“ A , having 200 sacks of flour in a warehouse, sells 50 to B> 
receives the price and gives B a delivery order. B presents the delivery order at 
the warehouse and gets a storage warrant in exchange. Nothing is done to 
appropriate any particular 50 sacks to the contract. No property in any of 
the sacks passes to B , and if A become bankrupt his trustee can claim the 
whole of the flour” Hayman v. M'Lintock, (1907; 9 F. 936]. 


“Unascertained goods” —Unascertained or generic goods 
goods defined by description only, must be distinguished froc 


that is to say, 
specific goods, 
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that is to say, goods identified and agreed upon at a time when the contract 
is made. Suppose A agrees to sell to B “fifty Southdown sheep”, no property 
in any sheep can pass to B till the sheep are appropriated to the contract. 
A fulfils his contract by delivering at the appointed time any fifty Southdown 
sheep. But if he agrees to sell “the fifty Southdown sheep now in my field” he 
could not keep his contract by delivering any others, and the property might 
pass at once if the parties so intended (Chalmers 56). 


Goods are unascertained, notwithstanding that they are to be taken from 
a specific larger bulk, if the identity of the portion so to be taken is unascer¬ 
tained [Rohde v. Thwaites , (1827) 6 B & C 388]. 


Ascertainment of goods necessary to pass property.—Where there is a 
contract for the sale of unascertained goods, no property in the goods is 
transferred to the buyer unless and until the goods are ascertained. [Austen 
v. Craven , (1812) 4 Taunt. 644. See 35 Ind. Cas. 449 : 10 SLR 14 : 68 Ind. 
Cas. 969 : AIR 1923 Oudh 15 : 103 Ind. Cas. 222. (Question of appropriation 
is one of fact. 9 Ind. Cas. 255: 21 MLJ 413; Law does not require any 
particular mode of appropriation. Ibid.)]. 


In particular, where the individuality of the goods depends upon their 
being separated, weighed, measured, tested or counted or upon some other 
act or thing being done in relation thereto for their ascertainment, the goods are 
not ascertained until such act or thing be done [Gil/ett v. Hill , (1834) 2 Cr. & M. 
530]. See Section 22 infra]. 


The ascertainment of the goods does not of itself necessarily pass the 
property. It is necessary that the parties should agree that the property in the 
goods, when ascertained, should pass [Wait v. Baker , (1848) 2 Exch. I, 9]. 

The principle is well settled that contract for unascertained goods is not a 
complete sale but only a promise to sale. [Ram Narain Mahto v. State of 
Madhya Pradesh , (1970) 1 SCC 5 : (1970) 2 SCJ 367]. 


Hence it has been stated that the property in unascertained goods passes 

(l) on the happening of a specified event which identifies [Gabarron v Kreeft 
Kreeft v. Thompson , (1875) LR 10 Ex. 274], the goods, and on the happening 
whereof it is agreed that the property shall pass [Reeves v. Barlow , (1884) 12 
QBD 436, CA] (2) by the conditional appropriation, subsequently to the con¬ 
tract, as the subject-matter thereof, of the goods with the assent of both parties 
[Rohde v. Thwaites , (1827) 6 B & C 388. Hals. Laws of England]. 


Sale of unascertained portion of a large stock.—So also, the sale of an 
unascertained portion of a larger ascertained quantity of goods passes no 
property to the buyer till that portion is identified and appropriated to the 

COn w? C *‘ s , ays fiayley > ^ agree to deliver a certain quantity of oil 
as 10 out of 18 tons, no one can say which part of the whole quantity I have* 
agreed to> deliver until a selection is made. There is no individuality until it 

(1862) 15 Moore PC 309, AIR (1956) Pun) 217 : 58 PLR 253? Sstip S»“a 
having 18 tons of oil, sells 10 tons to B, and 8 tons to C, he has diverted 

himself of all interest in the whole. Possibly in such case the property in the 
whole might pass to B and C as tenants in common, but the point is uncertain 
[%/is v. Stock, (1885) 10 App. Cas. 263, where the case turned on insurable 

interest]. The commonest form of appropriating goods to a contract for sale 

of ui^certamed goods is by delivering them to a carrier. (24 Bom. LR 1140 • 
™ Cas ' to a PP ro P r iat:ion. See also 48 All. 622 : AIR 1926 
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As to a case where the seller by unilateral act on his part made the goods 

^ C s e ! a nD d ° f ^ h , e ms ° lvenc y of the Purchaser, see AIR (1953) Nag 

345, 1LR 1953 Nag 201. As to a case where the buyer was entitled to cut 

and remove the 'rees only if they attained a particular girth within the period 

* P n C i^ d ', n the a g ree meat, see AIR (1948) All 396 : 1949 ALJ 46 : ILR (1948) 
All 562 : (192 7 ) 1 K.B 298. In a sa'e of one of two tins of rung (colour), if the 

?m C " aSCr ^° CS n0t exerc ‘ se h* s choice, the sale is not complete—(1939) MLR 

1 v/J • 


coal amt alh Lt^tf when ; there , was a concluded contract for purchase of waste 
t . ' | h ’ f d the purcliaser had a b° deposited the contract money since 

d^sch d ar f eed da fmm W h S Sl ' PP u y Waste COal and ash as and when the same was 
became 8 t d h/ a^H bankerS ’ th 5 co " tract was nierely for unascertained goods 
ecause the goods were not identified or specific as defined under Section 2 (14) 

a a nnrinri^in Pert T th 5 ei ? co “ ld not P ass tiH the goods were ascertained by 
appropriation. Tej Singh v. State of U. P., AIR 1981 All 103 (106) 


Goods sold mixed with other goods.-If the goods sold have been ascertain- 

ed, and the property has passed to the buyer, his rights cannot be affected by 
the tact that the seller has afterwards mixed the goods sold with other goods 

[Hayman v. M. Lintoc/c , (1907) 9 F 936]. 


It is to be remembered that the phrase ‘specific goods’ conceivably bears 
wider or narrower meaning according to circumstances in the Statute. See 
Halsbury's Laws of England, Vol. XXIX, p. 20, footnote (m). 

19. Property passes when intended to pass.- (1) Where 
there is a contract for the sale of specific or ascertained goods the 
property in them is transferred to the buyer at such time as the 
parties to the contract intend it to be transferred. 


% 

(2) For the purpose of ascertaining the intention of the 
parlies regard shall be had to the terms of the contract, the con¬ 
duct of the parties and the circumstances of the case. 


(3) Unless a different intention appears, the rules contained 
in Sections 20 to 24 are rules for ascertaining the intention of the 
parties as to the time at which the property in the goods is to 
pass to the buyer. 


COMMENTS 

Analogous law. —See Sections 17, 18 of the English Sale of Goods Act ; 
See also Sections 78 and 81 to 84 of the Indian Contract Act. 

Previous and present state of law, Sections 19 to 24.—The Special Com¬ 
mittee said,—Clause 19 (1) and (2) follow Section 17 of the English Act, while 
clause 19 (3) and clauses 20 to 24, follow Section 18. The four rules annexed to 
Section 18 of the English Act are stated in separate clauses 20 to 24. Clause 19 
is based on the principle of the English Law that the property may pass by 
the contract itself, if such be the intention of the parties (Chalmers’Sale of 
Goods, p. 58). On this point there appears to be conflict of opinion in Indian 
courts. Dealing with a question of the passing of property Sir William Markby 
observed : “I think this is not a question to be decided simply upon the cons¬ 
truction of the Contract Act, but upon the intention of the parties upon which 
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all questions of this kind ultimately depend'’ ( Buchanan v. Audall , 15 BLR 276 
at p. 289). A contrary view was held by Maclean, C.J. in Brij Cootnaree v. 
Salamandar Fire Insurance Co., (ILR 32 Cal 816) in which, without referring 
to Sir William Markby’s judgment, the learned Chief Justice held that Section 
78 of the Indian Act laid down a rule which the parties could not by their 
arrangement vary. In a recent case the Bombay High Court was of opinion 
that Maclean, C.J.’s view in the above case was unsound ( Amies v. Jal , 25 Bom 
LR 778). This conflict is due to the rigid terms of Section 78 which fails to 
state that its provisions will be subject to the intention of the parties. 

Section 78 provides that when an offer and acceptance have taken place 
the property in the thing does not pass until any one of the following conditions 
have been complied with :— 

(i) earnest or tender, payment or part payment of the price, or 

(ii) delivery or part delivery of the thing, or 

(iii) an agreement, expressed or implied, for the postponement of deli¬ 
very or of payment, or of both. 

It is, however, clear that neither the payment of the price nor the delivery, 
either whole or in part, is necessary for the completion of a sale. Section 89 of 
the Indian Act shows that not only there is no necessity for such payment, but 
that the price need not even be fixed. As far back as 1833 it was stated in 
England that the sale of a specific chattel passes the property in it to the vendee 
without delivery ( Dixon v. Yates , 5 B & Ad 313 at p. 346). The last paragraph 
in Section 78 regarding the agreement about the postponement of the payment 
of price or delivery has been held to imply that it restores the old English com¬ 
mon law rule. Cunningham and Shepherd are of opinion that it revives the 
necessity for an agreement to postpone payment or delivery in casbs where there 
is neither payment, tender, earnest or delivery (p. 316, Ed. II). Pollock and 
Mulla are of opinion that the wording of the last paragraph does not show how 
readily an agreement to give credit is to be inferred (p. 449), Section 78, there¬ 
fore, lays down a rule which is vague and indefinite. 


The passing or transfer of property constitutes the most important 
element in the law relating to contracts for the sale of goods. In mercantile con¬ 
tracts the certainty of the rule is often of more importance than the substance 
of the rule ( Lockyer v. Offley, ITR 259). In our opinion it is desirable to follow 
the clear and definite rule recognized in English Law that unless a contrary 
intention appears by the contract, the contract itself is sufficient to pass the 
property in the goods sold. That rule is laid down in Section 17 of the Enelish 
Act and is adopted in clause 19 (1) and (2). 811811 

The parties no doubt, may make any bargain they like and the law will 
give effect to it. When the parties express their intention clearly no diffirnltv 

arise,. (See 44 Cl 98: M IC 119 : 22CWN 1224). The may 

the property at once, or at a future time or contingently on the performance 
of some condition. But in many cases the parties either form no intention on 
the point or fail to express it. To meet such cases the courts have worked out 
a senes of definite rules for determining when the property is to be deemed to 

pass according to the imputed intention of the parties. These rules have h^n 
reproduced in Action 18 of the English Act (Chalmers on Sale of Goods pn 
and 10) and they have been adopted in clauses 20 to 24. 9 y 

Clause 19 (3) states the general proposition that, unless a different inten¬ 
tion appears, the property passes in accordance with rules mentioned in clauses 
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20 to 24. Clause 20 makes it clear that in the case of an unconditional contract 
for the sale of specified goods, the payment of the price or the delivery of the 
goods is not necessary for passing the property. Clause 21 following rule 3 in 
Section 18 (Eng. Act) provides that the property does not pass until the goods 
are put in a deliverable estate. The same principle is laid down in Section 80 
of the Indian Act. Clause 22 embodies rule 4 in Section 18 of the English Act 
and corresponds to Section 81 of the Indian Act. Clause 23 (1) following rule 
5 of the English section provides for a case of unascertained or future goods 

sold by description. This sub-clause corresponds to Section 83 of the Indian 

Act. Section 84 of the Indian Act contains a proposition which appears to be 

subordinate to the principle laid down in Section 83, and it is rather difficult 

to see why it was embodied in a separate section. Sub-clause (2) of clause 25 
which relates to delivery to a carrier is based on rule 5 (2) of Section 18 of the 
English Act. The principle has been recognized in Indian Law (see Pollock and 
Mulla's Contract Act, pp. 472-473, Ford Automobiles Co. v. Delhi Motor Co. 24 
Bom LR 1146). See Report of Special Committee. 

Scope and application of section.—The intention of the parties determines 
whether property in the goods sold has passed to the buyer. Ascertainment 
of price may precede or follow the ascertainment of goods by weighing or 
measurement. Local trade usage may help to interpret the ambiguous terms 
of an agreement 44 Cal 98 : 36 IC 119 : 20 CWN 1224. See also 35 Ind Cas 449 • 
10 SLR 44 : 68 Ind Cas 969 : AIR 1923 Oudh 15. The fact that the goods 
are to be remeasured by the buyers would not be sufficient by itself to prevent 

the property in the goods passing to the buyers. 95 Ind Cas 453: AIR 1926 
Sind 246. Section 91 Evidence Act applies where the intention of the parties 
is to be gathered from the document—AIR (1956) Mad 695 : (1956) 11 MU 
384 : 69 MLW 655. ' 

It is well settled that the question as to whether the title from the vendor 
to the vendee passed on execution of registration of documents for non-payment 
of consideration money entirely depends upon the intention of the parties. 
Such intention of the parties has to be gathered from the various factors. Only 
because in the sale deed it was mentioned that the consideration money has 
passed to the vendor from the vendee it is not decisive. It is open to the 
Court concerned to take into consideration the various- factors and circum¬ 
stances existing at the time for the purpose of determining the intention of the 
parties. [Ram Chandra Singh v. SDO Hajipur , AIR 1989 Pat 50]. 

Illustrations.— (1) Contract to build a ship to be classed A-1 at Lloyds, 
to be paid for after completion. “The vessel as she is constructed, and the 
materials from time to time intended for her whether in the building yard or 
elsewhere, to be the property of the purchasers.” This is a contract for com¬ 
plete ship. The buyer obtains no property in the iron plates at the railway 
station marked for the ship, and the creditors of the buyer cannot attach them. 
Reid v. Macbeth , (1904) AC 223 HL. Principle of the section explained at p. 
230]. F 

(2) Contract to build a ship, instalments of price to be paid as work 
proceeds, and buyer to have the right to inspect and superintend construction, 
delivery to be considered complete after satisfactory official trial. This is a 
contract for a complete ship, and no property passes to the buyer before the 
official trial. [Sir J. Laing v. Barclay & Co ., (1908) AC 35 HL]. See McDougall 
v. Aeromarine of Emsworth, Ltd., (1958) 3 AER 431 (QBD). (The property in 
the ship is to pass on payment of first instalment, the purchaser is not bound 
to accept its delivery if he is not reasonably satisfied with the performance of 
the craft on trial). See (1926) Ch. 494, 
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(3) A in England agrees with B in England to sell him a quantity of 
patented dye stuffs, delivery to be made at a'place in Switzerland. A procures 
the goods abroad, and has them forwarded to the specified place in Switzerland 
where his agent holds them at fl’s disposal. If B assents to this, the property 

in the goods thereupon passes to B. [Badischc Annillin Farik v. Hickson r1906 1 
AC 419], See also 22 SLR 32. ’ v ’ 

(4) B offers to buy a parcel of diamonds from a foreign firm. The 
diamonds are sent by post with a bill drawn on the buyer and an invoice marked 
“settled by acceptance”. If the bill of exchange is not accepted the onwership 
of the diamonds remain in the seller. [ Saks v. Tilley, (1915) 32 TLR 148 CA]. 

(5) Forest wood.—In a contract to cut bamboos from forest title passes 

as soon as bamboos are extracted. State of Mysore v. West Coast Paper Mills 
(1982) I Karn LJ 177. ^ ’ 


In order that the property in the goods passes under the Sale of Goods 

Act, the trees should have been felled and ascertained prior to the date of 

vesting. Smt. Pashpapriya Devi v. State of Maharashatra AIR 1978 SC 107A • 
(1978) 2 SCC 514. 

When the trees are marked with numbers and are classified the nronertv 

therein passes to the purchaser as per terms of the contract irrespective of the 
fact that the trees were cut or not. Yash Pal Garg & Co. v. Chief Conservator 
of Forests, Himachal Pradesh, 1977 Sim IC 44 : ILR 1976 HP 69,9. ' 

The date of sale is the date when property in the goods passes from seller 
to purchaser. !n case of delivery by Rahway Receipt, the date on which the 
Railway Receipt is being retired from Bank by payment of sale price bv mir! 
chaser, has to be taken as the date of such transfer of property KuDnu.Kwm' * 
& Sons v. State of Madras, 1974 Tax LR 2332 (Mad) (DB) ? M/ ^ um ’ a7r " 

, l f \ he Sd i e f take j out the railwa y receipt in his own name and ins, 

tructs his banker not to hand it over to the buyer until the price is naid th<. 

property Qoes not pass till such payment is made Sri Rama Purchase SiS* 

the railway receipt or the bill of lading is taken out in the name of?he buv/ 

the sellers until they are paid the price P Even in snch a ca^ the J^ ™ th 
(Sk) Bom no. thC P " yment ° f th<5 ** ice 18 made * ^ulatram v. WrtJyar^lK 

. , Wh . e , re , in a contact between the plaintiff and the the defendants clan*, i 
negotiated through bank, though the other terms had provided^aftW^ 

by payment either m cash or through agency of bank. A 'amla S hon oured 
Delhi v. M s. Ganga Bhishan Bhajan Singh, AIR 1978 Mad 171 
I Mad LJ 149 : ILR (1976) 2 Mad 282. 71 


(185) : (1977) 


The incidents of a F. A. S. contract (Free alongside shinl are .u 
in Schmitthoff Export Trade Law 3rd edm, p 13 • “The sel ler’f rL ^ 

and risk in respect of the goods is discharged when they are carried alonSde 
the ship so that they can be placed on board either in the ship’s tackleT bv 

a shore crane or by some other means. The actual loading of the goods over 
the ship’s rail is the buyer’s and not the seller’s responsibility Whe e the 

near her anchorage ; where the ship cannot enter the port oris Lcho^ in Se 
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stream, the seller has to provide and pay for lighters which will take the 

consignment alongside the ship, unless the parties agree that the delivery should 

be n.ade free on the lighter in which case the responsibility of the seller ends 

w-en the goods are delivered over the lighter’s rail”. In the case of such a 

contract when the goods are appropriated to the contract and placed alongside 

the vessel, the property in the goods passes— Bhagwandas v. Alboin Jute Mills 
Co., AIR (1957) Cal 143. 


In a case where the description of the goods is clear and the goods have 
been sent in conformity with such description and the goods have also been 
accepted on the basis that they conformed to the said description, it would 
lollow that thex was not only ascertainment but also that goods were appro¬ 
priated to the contract. State of Tamil Nadu v. Bombay Metal Depot H978) 

41 STC 140 : 1978 Tax LR 1782 (Mad). } 

The onus is on the seller to show that a sale is not completed since the 
terms of the contract are within his special knowledge. If he withholds them 
from the taxing authorities they are justified in holding that the despatches of 
goods amounted to sales— Great India Rice Mills v. State of Bihar, AIR (1957) 
Pat 178. An incidence of risk is not a conclusive test as to the passing of a 
property. The risk may pass to the buyer and still the seller may reserve the 
right of disposal—AIR (1931) Lah 260 : 134 IC 1110. In a mixed contract for 
storage of paddy and its subsequent sale, the seller was to exercise option of 
compelling bailee to purchase when he thought that the market rate was favour¬ 
able. Held until the seller exercises his option, the property does not pass— 

AIR (1936) Rang 419 : 165 IC 308. 


Where there is no specific provision in the contract about passing of 
property from seller to buyer, inference has to be drawn from conduct of the 
parties. Hindustan Malleables Forgings Ltd. v. Indian Furnace Co. Ltd., AIR 
1979 Pat 146 (150) : 1979 BLJ 57. 

After the Contract of Sale Ordinance II of 1944 was passed fixing a price- 
limit, it did not render higher prices fixed under earlier contracts illegal—AIR 
(1948) Mad 122 ; 1947 11 MLJ 79 : ILR (1948) Mad 157. 

20. Specific goods in a deliverable state. — Where there 
is an unconditional contract for the sale of specific goods in a 
deliverable state, the property in the goods passes to the buyer 
when the contract is made, and it is immaterial whether the 
time of payment of the price or the time of delivery of the 
goods, or both, is postponed. 

COMMENTS 

Illustrations. —(1) Sale of a fixed condensing engine. It is to be severed 
and delivered free on rail at a specified price. It is injured in transit before it 
reaches the railway. The property does not pass, as when it reaches the 
railway it is not in a deliverable state. [Underwood v. Burgh Castie Cement 
Syndicate , (1922) 1 KB 343 CA.] 

In case of sale of shares sale is complete as soon as the seller hands 
over the certificates and the buyer accepts them. 50 Bom 360 : 53 IA 92 : 51 
MLJ 1 : AIR 1926 PC 38. 

Where the defendant instructed plaintiff to send him rice on board a ship 
and defendant sent it without any further conditions. The property in the rice 
passes to the purchaser when the rice is shipped. 31 lnd Cas 334 : 18 MLT 457. 
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Contract for sale of specific goods along with an interest in land —Where 
there is a contract non-severable for the sale of specific goods and of an agree- 
ment to sell an interest in land, the transfer of the property in the goods is 
prima facie conditional on the conveyance of the interest in land f Lanyon v 
Toogwood (1844) 13 M & W 27] even although separate prices may have been 
hxed for the goods and for the interest in land [Neal v. Viney, (18U8) 1 Camp. 

.]• A f, c ?? t I rac i t! L J or sale of Property, partly movable and partly 
immovable. See 12 Ind C 805 : 4 Bur LT 127. ' y 

.. Tarl i n ? v - Baxter (6 B & C 360) the defendant agreed to sell to the 
plaintiff a certain stack of hay £145 payable on the ensuing 4th of February 
the stack to be allowed to stand on the premises until the first day of May. 

I his was held to be an immediate, not a prospective sale, the goods being 
specific and in a deliverable state, although there was also a stipulation that the 
S®" 01l . to be . cut till paid for. Bayley, J., said: “The rule of law is that 

where there is an immediate sale and nothing remains to be done by the vend- 
vendee. 6 ’ W<?en H ' m thC Vendec ’ the P ro P ert y in the thing sold vests in the 

f a ^ b l dd t r at an ai i ction of motorcars knocked down a car and gave a 

statement* thatT' l . dr ! vin g avva y> the auctioneer asked him to sign a 

statement that the ownership in the car would not pass to him until proceeds 

of the cheque had been credited to the auctioneer. The cheque was subsequently 

dishonoured. Held, that the property passed on the fall of the hammer and 

l h s“S!3 U 0948U m KB *164 T ^ hadalread y taken place, Dennant 

based on two technical grounds. That the cheque should be honoured and 

point e of fime a from m the ddi^Pth?^ 7^ 

o d »S7ir Cd th,! Pa " ° f OM tr “ S “ ,i °” Md “ Sectioi > 20 cS?"of 

Where a purchaser is not permitted to remove goods on the r 

payment of any instalment of the amount of price the sitTJLn^ d ° fnon ‘ 

pone title of purchaser. 1 977 Sim LC 44 : ILR 1976 HP 689 P ° St ‘ 

Where a company in order to_utilise its import licence nlaceH e 

certain sewing machines with a Japanese firm while goods w^restln on ^ £ r 
company agreed to sell a major portion of the goods 8 with l ^ 

did not pass to the firm at the time of the contra -S our V 1hat goods 

Calcutta port. Collector of Customs v. Pednekar 1 cT(.plt)°' nZ* 

SC 1408 (1413) : (1976) 3 SCC 790 : ILR ( 1976) Lt 13°9 ( f$7«> 3 SCrV 

“Ready goods” meaning of. See 57 Ind. Cas. 140 : 47 Cal. 458. 

21. Specific goods to be put into a deliverable state — Where 

bound to do something to the goods for fhe m.rnl^ r dle - 15 

them into a deliverable state, the property does ^olfoass 

thing is done and the buyer has noticfthereof P 11 SUCh 

COMMENTS 

Analogons Law.— See Section 18 (2) of the Sale j . 

compare with Section 80 of the Indian Contract Art f Goods Act and also 

• Principle of Section —Unless a different intent;™ i , 

ruler ,ha, .he property in article is .beX'rXil iXdelfX 
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finished state, or until it is ready for delivery and is approved by the buyer in 
that state. [Clarke v. Spence, (1836) 4 A & E at p. 466]. * 

The principle of this rule applies also where a specific chattel which is 
partially manufactured at the time of the contract is, by the contract to be 
completed by the seller [Laidler v. Burlinson, (1837) 2 M & W 602] and also 
where, subsequently to a contract for the manufacture and sale of a chattel 
the parties agree that the specific partially manufactured chattel, and no other’ 
shall be the subject-matter of the contract [Wait v. Baker (1848) 2 Exch 1 ner 
Parke, B at pp. 8, 9.] 

”•—These words would seem to contemplate 
some act done directly to the goods, and not merely an act done “with reference 
to them,” as under Section 22 (as) measuring, weighing, etc. 

In Anderson v. Morice, (1875) LR 10 CP 609, Ex Ch Blackburn and Lush, 
JJ., were of opinion that, in a contract for the sale of a cargo, the completing 
of the loading was an act to put the goods in a deliverable state ; but see SC 
(1876) l App Ctfs 713, per Lord Selborne at p. 749. 


“For the purpose of puttirg them into a deliverable state.”—The fact that 

the seller is to pay warehouse or wharfage rent for the goods does not suspend 
the passing of the property [Hammond v. Anderson , (1803) 1 Bos. & P (NR) 69 ; 
Greaves v. Hepke , (1818) 2 B & Aid 131], nor the fact that he is to pay custom 
duties [Hinde v. IVhitehouse , (1806) 7 East 558] or retains the warrants for that 
purpose [North British and Mercantile Insurance Co. Moffatt, (1871) LR 7 
CP 25], (1922) 1 KB 343. In the last case it was held that an engine was not in 
a deliverable state until put on the rails. 


Contract for sale for specific goods as contemplated by Section 21 of the 
Sales of Goods Act cannot be held to be completed. Income Tax Commissioner , 
Delhi v. Mjs. Bharat Nidhi Ltd. y 1982 Tax LR 142 ; following Seth R. Dalmia 
v. Commissioner of Income-tax , ILR (1971) 1 Delhi 30. 


The servant of a licensed vendor of liquor went about canvassing orders 
for liquor, and got quantities, so canvassed, measured off at the shop of the 
vendor and carried them to the houses of the customers. Held, that Section 23 
(2) applies and the sale is completed at the premises of the vendor — AIR (1941) 
Bom 106 : 43 Bom LR 95 : 194 IC 302. With respect, it is submitted that be¬ 
fore Section 23 (2) can apply the delivery must be in pursuance of the contract. 
Implied authority to deliver to the servant of the vendor is not enough. There 
must be an express authority by the buyer for such a delivery. Section 23 (1) 
may not apply because the assent must be of the buyer and not of his agent 
The property passes only when the buyer accepts the bottled liquor and assents 
to the appropriation by the seller. 


22. Specific goods in a deliverable state, when the seller has 
to do anything thereto in order to ascertain price. - Where there is 
a contract for the sale of specific goods in a deliverable state, but 
the seller is bound to weigh, measure, test or do some other act 
or thing with reference to the goods for the purpose of ascertain¬ 
ing the price, the property does not pass until such act or thing 
is done and the buyer has notice thereof. 


COMMENTS 

Principle of section explained and illustrated.—No sale is complete, so as 
to vest in the vendee an immediate right of property, while anything remains to 
be done between the buyer and seller in relation to the goods. [Hanson v. Meyer, 
6 East 614 ; See Sections 18 to 24 supra}. 
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Where anything remains to be done to. the goods, for the purpose of 

ascertaining the price, as by measuring, weighing or testing the goods, the 

pertonraiice oi these things shall be a condition precedent to the transfer 

oi the property, although the individual goods be ascertained, and they are 

in a state in which they ought to be delivered and accepted.” (Balckburn 

on bales, p. 152. See also to the same point, Chitty on Contracts, Ed. I860, 
p. 396). 


The goods sold must be separated and indentified by marks or numbers 

” “ to be C ° m P fu e y U distln g uis hed from all other goods, or from the bulk or 
mass with which they happen to be mixed ( Hutchinson v. Hunter, 7 Barr. 140k 
It they be sold by weight or measure or number, the specific quantity bought 

Z „ b t f We ' gh n d ° r meas “ red or counted, so as to be separated and made 
distinct from all other similar goods ; because, until the parties are agreed as to 

the specific identical goods, the contract can be no more rban a contract to 

fulfil hif answ ering a particular description, and since the vendor would 

description out of the entire bulk, it is clear there can be no intention tofraS- 
fer the property in any particular lot of the goods more than another until it is 
ascertained which are the very goods sold. (Blackburn on Sales, p 122) But 
when the vendor has appropriated the specific quantity sold, for the benefit of 

possessi °"- a « 

• • . S °’ where under a sale of a part an entire mass of goods such as coal 
bneks, flour, grain, etc., the purchaser is allowed to take possession of the 

sold the sale and delivery are complete between the parties °he p™£rtvin 
the articles sold passes to the purchaser who has a rioht- ^ . 

Sr- 

I jsk sxu 4 ft 

Damon v. Osborne, 1 Pick, 476). Salisbury, 9 Barbour 511 ; 

the bj weiSf “of m«^''" don ' by ,h ? “ d 

that some trifling and insignificant acthaf’nnf r ieas “ nn «> or counting, the fact 

where a number of Les were Told a a ^ in PaSS,ng t0 the vendee Thus" 

cubic.! contents of each T«e aSe*,,S” “ d 

jading together the 

certain portion of the thin/soM^but C someth?™‘ S required of him as to a 
the rest, the portion in regard to whichThe seLr i rCma V ns to be done as *o 
becomes the property of the vendee but the nortfon haS performed a11 hls duty, 
thing is yet to be done, still belongs to the vendor *“ ^ es P ect l ° whlch s °me- 
v Minett, 11 East. 210). Nor do«k makeanv i s *L h,s , risk <*»*8 

th. contract be an entirety or not. (Ha„,on J Me ye “as“ ™4)* Thus' 
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where twenty-four casks of turpentine were sold by auction, which were not 
completely full, but were to be filled by the seller, and he accordingly filled up 
all the casks but ten, and before he could fill the 1 remainder, they were all 

^ ns H ed , u y t3r |, ; , j u as ^ eld - that the sale was com Pl et e as to all the casks 
which had been filled but that it was not complete as to the other ten, the loss 

of which was, therefore, to be borne by the vendor. (Rugg v. Minett 11 

bast. 210.) So, also, a stack of bark was sold at a certain price per ton, and a 

certain part was weighed and delivered ; it was held, that the vendee acquired 

property only in that portion which was weighed. ( Simmons v. Swift 5 Barn 
& Cress. 857) 


Where the seller has performed all that is required of him by the terms 
of the contract, as to all of the goods, and delivery alone remains to be made 
the property vests in the buyer, so as to subject him to the risk of any accident 
which may befall the subject-matter of the sale. {Hanson v. Myer , 6 East. 614). 
It is not necessary for the seller to deliver the goods to the buyer, in order to 
transfer the title ; since the right of property does not depend upon the actual 
possession. Although, therefore, the seller has a right of lien upon them, and 
he cannot be forced to surrender possession until payment is made of the price, 
yet the goods may be, nevertheless, the property of the buyer. {Hanson v! 
Meyer , 6 East. 614 ; Hinde v. Whitehouse , 7 East. 571). 

Illustrative Cases : Intention of Parties.—Under a contract of sale of 
specific ascertained goods the property immediately vests in the buyer, and a 
right to the price in the seller, unless it can be shown that such was not the 
intention of the parties. {See Section 20.) If the seller is to do some thing to 
the goods sold, the property will not be changed until he has done it, or waived 
his right to do it. {Gilmour v. Supple , 11 Moore PC 551 : 6 WR 445). 

If, upon a contract for the sale of goods, anything remains to be done by 
the buyer, such as weighing, measuring, or testing the goods, if it appears by the 
terms of the contract that it was the intention of the parties that the property 
should immediately pass to the buyer, it will pass though he has not done the 
act. {Furley v. Bates , H. Sc C. 200 ; 33 LJ Ex. 43 ; 10 Jur. (NS) 368 : 10 LT 
35 : 12 WR 438). 


Under a contract of sale, property in goods does not pass to the purchaser 
until it is ascertained, as by weighment by the vendor, unless there are other 
terms of the agreement or some particular local or trade usage to the contrary. 
(24 IC 883, Ref. to and 32 IC 720, Diss. from.) 35 IC 449 : 10 SLR 14. But 
see also 68 IC 969 : 1923 Oudh 15. 

Where the measurement is made by the buyer in order to satisfy himself 
that he has got the quantity he has bargained for, such measurement does not 
affect the transfer of the property in the goods -Hoe Kim Seing v. Maung Ba 
Chit , AIR (1935) PC 182. In the Union of India v. Dwarkadas , AIR 1959 Pat. 
178 also, the weighment was made by the seller for the purpose of the satisfac¬ 
tion of the buyer and it was held that Section 22 did not apply. See also, 4 
Cal. 801 : 103 IC 222 ante. 


The fact that the parties have agreed upon a provisional estimate of the 
price of the goods, the actual amount whereof is to be afterwards more exactly 
calculated, is relevant to prove a common intention that the transfer of the 
property shall not depend upon the final adjustment of the price [Martineau v. 
Kitching , (1872) LR 7 QB 436, per Cockbum, CJ]. v 


Seller must render Goods fit for Delivery.—On an agreement for the 
sale of goods, the property in the goods does not pass to the buyer until 
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the seller has done all that is necessary to render them fit for delivery in 
accordance with the contract. (The Napoli , 15 TLR 56). 

Vendor’s duty to count.—Goods sold remain at the risk of the seller, while 
anything is to be done to them by him, to ascertain the amount of the price. 
Therefore where 289 bales of skins (stated in the contract to contain five dozens 
in each bale) were sold at 57s. 6d. a dozen, and it was the duty of the seller 
to count over the skins to see how many each bale actually contained ; but 
before any enumeration took place the whole was consumed by fire :—Held 
that an action could not be maintained against the purchaser for the value of 
the skins, and the loss fell entirely upon the seller. (Zagury v. Furnell , 2 Camp. 
240; 11 PR 704). But see (1905) 2 KB 273 (277), where it was held that 
counting was not an act or thing done with reference to the goods for the 
purpose of ascertaining the price. 

“And deliver”.—If the terms of contract of sale do not *hew an intention 
of immediately passing the property until something is done by the seller before 
delivery of possession, then the sale cannot be deemed perfected, and the 
property does not pass until that thing is done. And although, where the sale 

price, assuming it to contain a certain 
quantity, and the price was paid, but, according to the terms of the contract 
the seller was to retain possession to carry the chattel to a certain place, there 
to deliver it at a certain time, and if, upon measurement, the quantity should 
turn out more than the quantity assumed, the surplus was to be paid for at a 
fixed rate by the purchasers on delivery but that, should if fall short the 
difference was to be refused by the sellers :—Held , that, until measurement 
and delivery, the sale was not complete ; and that part of the property having 

been lost by a storm the risk remained with the sellers. (Lo^an v. Le Mesurier 
.6 Moo. PC 116 ; 11 Jur, 109). ’ 

Where in a contract for sale of rice so far as vendors were concerned 
nothing remained to be done on their part to the rice sold, for the purpose 
of ascertaining the amount of price the fact that the purchaser had to do 
something to the goods for his own satisfaction, for example weighing the 
rice, did not prevent the completion of the sale—4 Cal 801 f80Sl • ? H a r 
200 ; AIR (1936) PC 182. ' ^ • 1 H * C 


IS owed money to DS on a bond, and for the money thus due he 
contracted to sell to the latter at certain specified rates the whole of the bricks 
that he owned at a certain kiln. According to the terms of the contract the 
buyer was to stack the bricks and count them and the expenses of staking 
were .0 be debited to the seller, interest payable on the bonT debt ceasS! 
to ran front the dale of sale Held, that the seller had nothing C 
do in connection with the sale. It was the buyer who had to stack the 
bricks for the purpose of counting them and ascertaining their price The 
s^le was therefore complete. Section 22 does not apply. See also AIR ( 1939 ) 


, A fler l h , e day Stated in a the contract of sale for the delivery of goods 
and before delivery a storm dispersed the goods (timber), and the purchasers 
took possession of a large portion of them which were saved 
salvage .—Held that this taking possession of a part could not be con?/ 3 ' a 
as shewing by the parties’ admission, that the property"? the 

S 1 lTur d iS jt did not s ° pass - a<Wv - 

Requesting Retention for Special Purpose.— If a man hare,*;* r .u 
purchase of goods, and desires the vendor to keep them in his posession for 
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some special purpose fcr the vendee, and the vendor accepts the order, this is a 
sufficient delivery of the goods. (Elmore Stone, 1 Taunt, 458* 10 RR 578 
cited in Carr others v. Payne , 5 Bing. 270 ; 30 KR 599). 


Where the plaintiff'sold ten out of eighteen tons of flax, then lying in 
mats at a wharf, at so much per ton, to be paid for by the vendee’s acceptance 
at three months, and gave the vendee an order on the wharfingers, to deliver 
ten tons to vendee or order, which they entered in their books ; but the 
quantity to be delivered was to be ascertained by the wharfingers weighing 
it, the mats being of unequal quantities, so that a fraction of a mat might be 
required, and allowance for tare and draft was to be made by the weight 
Held , that the sale was not complete to pass the property, those acts not 
having been done by the wharfingers, nor any delivery made, and that the 
plaintiff, upon the insolvency of the vendee, might countermand the delivery. 
(Busk v Davis 2 M & S 397 ; 1 Marsh 358, n.; 5 Taunt. 622 ; 15 RR 288.) 


Custom to Measure.—Where a sale note for the purchase of fifty tons 
of Greenland oil was delivered by the sellers’broker to the purchasers to be 
paid for by their acceptance payable at a future day, and they afterwards 
received from the sellers an order on their wharfingers for the delivery of the 
fifty out of ninty tons of their oil, yet as the custom of the trade was for the 
casks to be searched by the sellers’ cooper, and for a broker on behalf of both 
parties to ascertain the foot-dirt and water in each (for which allowance was to 
be made), and then the casks* were to be filled up by the sellers’ cooper at 
their expense, all which was to precede the delivery to the buyers :—Held that 
the sale was not complete to pass the property, but that the sellers, on the 
insolvency and subsequent bankruptcy of the buyers before such acts were done 
and delivery made, might countermand it. (Wallace v. Breeds , 13 East. 522 ; 

1 Rose. 109 ; 12 RR 423.) 


Where prior public measurement was made. —J. S. of Quebec entered into 
a contract in writing for the sale to “A. G. & Co. of a raft of timber, the 
quantity about 71,000 feet to be delivered at Indian Cove booms, price for the 
whole, 7-3/4 d. per foot.” Before the contract was signed the raft was 
measured by a public officer, and a specification made by him, making a 
total of 71,443 feet, which was given to the buyer. The raft was towed to 
the place of delivery and the buyer’s servants assisted in fastening it to the 
booms. The raft was dispersed by a storm. In an action by J. S. to recover 
its value :— Held that as nothing remained to be done by the seller, on his 
own behalf or for the buyer, nor anything in which both were to concur, the 
property in the goods had wholly passed to the buyer and the loss must be 
borne by him. (Gilmour v. Supple , 11 Moore PC 551 : 6 WR 445.) 

“Thing attached to land severable by buyer”. —Under a contract for the 
sale of a specific thing which is attached to, or forms part of, land at the time 
of the contract, and which is to be served by the buyer, the property in the 
thing passes to the buyer on his severance of the thing from the land. [Jones 
(James) & Sons, Ltd . v. Tankerville (Earl), (1909) 2 Ch. 440.] 

Buyer’s anticipation of payments—Passing property. —Where the passing 
of the property in specific goods is made dependent on full payment by the 
buyer of the price, which is payable by instalments, the buyer may, unless it be 
otherwise agreed, at any time anticipate the payment of any unpaid balance of 
the price. [ Lancashire Waggon, Ltd. v. Nut tall, (1880) 43 LT 465. (CA)]. 

“Sale” and “Agreement to sell”. —Either party may, by the terms of an 
agreement to sell specific goods, have, in a specified event, an-option to treat 
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the agreement to sell as a sale. [McEntire v. Crossley Brothers, (1895) AC 

457, 464.] 

Thus, for example, where the seller h£fc, on the buyer’s default in paying 
the price or part thereof, the option either to rescind the agreement or to sue 
the buyer for the price of the goods elects to sue for the price, his election, 
unless it be otherwise expressly agreed, passes the property in the goods to the 
buyer. (Walker v. Clyde , (1861) 13 CB (NS) 381.) 

23. Sale of unascertained goods and appropriation.—(1) 

Where there is a contract for the sale of unascertained or future 
goods by description and goods of that description and in a de¬ 
liverable state are unconditionally appropriated to the contract, 
either by the seller with the assent of the buyer or by the buyer 
with the assent of the seller, the property in the goods thereupon 
passes to the buyer. Such assent may be expressed or implied 
and may be given either before or after the appropriation is 
made. 

(2) Delivery to carrier. —Where, in pursuance of the con¬ 
tract, the seller delivers the goods to the buyer or to a carrier or 
other ‘'-dlee (whether named by the buyer or not) for the purpose 
of transmission to the buyer and does not reserve the right of 
disposal, he is deemed to have unconditionally appropriated the 
goods to the contract. 

COMMENTS 

Analogous Law.—See Section '18, cl. (5) of the English Sale of Goods Act 
and Section 83, Contract Act. 

Illustrations .—(1) Where, after a sale of 60.000 bricks, part of a bulk of 
117,000, the seller had applied all but 62,000 for other purposes, and was still 
using them, when seized in execution : Held , there was no appropriation of any 
part of the 60,000 to the sale. (Snell v. Heigh ton, 1 Cab. & E 95.) 1 

(2) A in England writes to B at Basle in Switzerland for a packet of patent 
dye to be sent by parcel post. B posts the packet to A. The property passes 
to A as soon as the packet is posted in Basle [Badische Anil in Fabrik v. Basle 
Chemical Works , (1898) AC at pp. 203, 204]. 

(3-4) A y a brickmaker, who was in embarrassed circumstances, sold to B, 
to whom he was largely indebted, a large quantity of bricks. B sent an agent 
to the brickfield with an order for the delivery of the bricks, and A's foreman 
told him he was ready to commence delivering them if the man, who was in 
possession under a distress put in by the landlord, was paid out, and he pointed 
out three clamps—one finished bricks, a second of bricks still burning, and a 

third of bricks moulded but not burnt—as those from which he should make the 

• • • . * 

delivery. A having become bankrupt, the landlord sold some of bricks, 
and B sold the remainder to C, who removed them. In an action of trover 

1. It depends on the intention of the parties whether the property in 
goods, to which something remains to bt done before they are ready 
to be delivered, passes to a buyer at the time of the sale or on the 
completion of the goods. Young v. Mathews , 36 LJCP 61 ; LR 2 CP 
127 ; 15 LT 182. 
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by the assignees of A against C for the bricks • * 

foreman was sufficient appropriatin'n nfT v • u ’ T‘ at the conduct of .Vs 

the whole of them, ?Sough P unfinished pissed th " propert y in 
been apparently the intention of the parties B <*-t t] )e time, such having 
LR 2 CP 127, 15 LT 182) P (tomg V ' Math ^> 36 LJCP 61 ; 

when (5 t ) he If v a endo? °i 3 given *«*»«* out of a heap, 

he has done so, the property would pass Yro/ d th 8 ' VeS H° tlCe f the vendee that 
v. Thwaites, 6 B & C 388 ; 9 D & R 293 ; 5 L7 (os) KB 1*63 !°30 RR 363^ 

Whe™ ( ,Va"c'„m'ac°t f fol” e° Sl^goo t ^‘f XT™ “ 

sa? tK r e *^= d 23 

the property in the goods passed to the buy e/on completion of t- ,d that 
{Dupont v. British South Africa , Co., 18 TLR 24 )°" C ° mpIetiou of the shipment. 

account of the person for whom they are thinned Itt, d hlS expense on 
a person should no. agree to sell oETrf .* 

such ash, p upon the terms that if the cargo be lostthe loss ^ 

the purchaser and not upon the seller Wherp thp t. Jos f shail fall upon 

v. „, s f 53 j a .r&xrxz 

(9) “Free on Board a Foreign Ship”. —Where in a rnn , P oo, r *. . 

t 0 h a S t U8 ,h r th n rC WaS thC fC / l0Wing term ~“ free on board a foreign shl/’ /S 

but only to put on board a foreign “hip, which tho du.'v rf 2? 

i~" h ’• 3 c «* ”° sp ; Si 1 ; 

ship d«» cip „«^rs, n ii;i n '“ ds of ^ it^rz‘r ed 8 °° ds - ,h / ?™- 

purchaser. Goods are not ascertained until the appropriation by } he 
been assented to by the other.* The perform^ P S^^ < r^ no\ 


1 . 


Sale by Description—Unascertained Goods—Appropriation hv 
Notice of Appropriation to Buyer-Implied AssenV-Rv 7 ♦ 

sold to the^plaintiff 1 ^) 
bags of rjtc, unascertained at the time of sale nfu /hinh mun 1W 

to be taken by the plaintiff in fourtlendays ’ On"^™^ Tc 

plaintiff sent a cheque for the price, and asked for a delivery order 

lying a. the wharf of a third party, and“Sip! for h^cCae 
The letter stated that the remaining fifteen bags were at the defend 
dants P. lac .e of business, and asked the plaintiff to take them away 
The plaintiff did not send for the fifteen bags until March 25 when 
y, was found that they had been stolen without any negligence’on the 
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* TsLT^T ,^ sa,t of 

sisting^of se veraf targe^q imntit hj s* "of 'oi ] ° nS f 0il ° Ut ° f chant's stock, cun- 

proper tv passes the 8 re S he seLl’ ,n ?T rs ’ c,sterns ’ 111 divers places, no 

stock. (White Wilks, 5 Taunt H6 : i°MaLh 2 ^ fCSt ° f the 

approS% & ^ lhe 

take that specific chattel and to div the r 1° ’ f 3 ? d t le ottei l “ crcb y agrees to 

the same situation as they would be afteVi pr,c ®’ th ® parties are then in 

general contract. The veryappropriationof rife eHt ?' g0ods . in P ur ^ance of a 
by the vendor and the assent r»r tio> \ chattel is equivalent to delivery 

the price is =,\Xm "s ™i« “ ° ,h t s J’“ ilk ctatiel end to pil 

therefore. is 3, vest the prSperTyT f &£££* , •*«« th.s 

& Ad 313 at 340. See also 2nd Renorf nfT. 1 a°? V ‘ Yates ' < 183 ') 5 B 

pp. 9, 42 ; Blackburn on Sales nn 187 ig^ Me . rc ^, inl . e Law Comnvssic:!, 1855 
QBD 57, CAJ. oaies pp. 187-197 and Cochrane v. Moore, (1890) 25 


goods are afterwords' selected'by Jhe buyer^or^if‘sel'T' 1 "k 11 g °° ds and the 
approved by the buyer no difficulty arises^ n m , ted by the seller are 
makes the selection pursuant to an authority de '• ^ lir ' ses when.the seller¬ 
's 0 ^^ a nice question of law whether the acis^nn^ buyer = aad it 

fhel V °h ab 6 “ ltent1011 to appropriate certm- auodh to* the er mere,y tx P ress 

rate seems to be that when, from the nature ,f' g ° f eletlion ' “^hc general 
be made, the party who is by ihe agreement ti do t ?* r * e,nent . an election is to 
nature cannot be done till the electfonTdetermined f rSt 3 , Ct ’ which lrM ' its 
choice in order that he may perform his part o f rh^’ 13S authority t0 make the 

S" 1 ! ' 11 ' act the choice has been made ar d theT'r When 0nce he has 

'23. cifin, £ 


Part of the defendants*_ Hrlrf t h t T 7 " " - 

required quality, the plaintiff could' no”??., t c he r goods were of lhe 

promptly, but as he did nothmg for ' f ,°“* h . t to hav c done so 

appropriation made in consequence of his ow^Ttf 1 "Y res P onse to an 

inference was that he assented to the nnm. c’ the oaly Possible 

the property in the fifteen bags must be rW atlon ’ and therefore 

plaintiff. Pignataro v. Gilroy 88 LJKR have P assed to the 

LT 480 : 24 Com Cas 174 63 SJ 26S ( J 9I9) 1 KB 459 : 120 

M 337*" 58 '' FOT ‘ 

^lcrxf„ 8 s t «gi“sS'o a ffi« T(T ° f A 

appropriated only at Factory when Vey wire p ne . thereof could be 

o the concerned buyer. In view of Sect om s exam i aed for despatch 

SMSSfo Belsmd c “ 
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and thereby the property begins by election.” 
at p. 119. 


Rankin v. Potter , (1873) LR 6 HL 


1 he commonest form of appropriating goods to the contract is by deliver- 
mg them to a carrier, and then, if there be authority to so deliver them and 
the seller does not reserve the right of disposal, “the moment the goods which 
have been so selected in pursuance of the contract are delivered to the carrier 
the carrier becomes the agent of the vendee, and such a delivery amounts to a 
delivery to the vendee, and if there is a binding contract between the vendor 
and the vendee, either by note or in writing, or part payment, or subsequently 
by part acceptance, then there is no doubt that the property passes by such 
delivery to the carrier. It is necessary, of course, that the goods should agree 

with the contract.” (Wait v.' Baker, (1848) 2 Exch. at p, 8. See also 24 Bora LR 
991 : AIR 1923 Bom 92). 


Application of section.—A contract for the sale of goods provided “for the 
sale of 1000 bales of jute, shipment to be during August and September, 1919, 
delivery at the buyer’s place”. A portion of the jute was shipped, but the ship 
caught fire and the goods were destroyed. Held , on a construction of the com 
tract; property did not pass to the buyer till the goods reached his place : also, 
the contract was an indivisible one and performance, can be only by delivery of 
all the bales at the buyer’s place. 88 IC 910 (2) : 29 CWN 808. 

The combined effect of Sections 82 and 83 of the Indian Contract Act is 
that where goods agreed to be sold are not ascertained at the time of making 
the agreement but goods answering the description in the agreement are subse¬ 
quently appropriated by one party for the purposes of the agreement and that 
appropriation is assented to by the other, the sale is complete, and the property 
in the goods passes to the buyer, 24 Bom LR 991 : AIR 1923 Bom 92. In order 
that the property may pass to the buyer it is necessary that the goods appro¬ 
priated to the contract by the seller must answer the description in the agree¬ 
ment. 24 Bom LR 991 : AIR 1923 Bom 92. Mere appropriation by the seller 
does not pass the property in the goods to the buyer. The effect of appropriation 
is that the seller loses the possit 'lity of withdrawing the goods from the contract 
and he would break his contract with the buyer if he offered any other goods to 
him. The appropriation must be assented to by the buyer to pass the property. 
24 Bom LR 991 : AIR 1923 Bom 92. The question of appropriation is one of 
fact, no particular mode of appropriation is prescribed by law. Once there has 
been an appropriation, the consignor, if still in possession holds as trustee for 
the consignee. 9 MLT 276 : 9 Ind Cas 255 : 21 MLJ 413. 


A contract was entered into on 30th September, 1917, for sale of 40 bales 
of calico to be delivered t j the purchasers on 16th November, 1917 on payment 
of purchase money. The purchaser not having tendered the price, the plaintiff 
(seller) asked the defendant by letter to take delivery at once and pay the 
price: No reply was sent to this. On January 1918, the plaintiff instructed 
a firm of auctioneers to sell the goods at the risk of the defendants. On Febru¬ 
ary, 1918 they in their turn repudiated their liability under the proposed sale, 
asserting that the goods did not belong to them, and that the goods were not 
ascertained for the contract with their consent. The plaintiff thereupon filed a 
suit claiming damages alleged to be suffered on resale ; but there was no 
mention of plaintiff’s appropriation of goods with the assent of the defendants. 
The plaintiff was therefore asked to amend his plaint so as to include an 
alternative claim of damages on the ordinary basis of difference between the 
contract and the market rate. The plaintiff, however, chose to take his stand 
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onth e re-sale arid on the action as originally brought. Held , that the suit was 
rightly dismissed for in such cases appropriation and communication thereof 
to the buyer should both take place before there has been repudiation or breach 
of the contract by either party. That no assent by the buyer can be implied 
by his silence after he has actually, broken the contract. Held , further, that 
on the suit as framed by the plaintiff, he must not be given his remedy of 
damages on the ordinary basis of difference between the contract rate and the 
market rate at the date of breach. 7 Lah LJ 512 : 88 IC 230 : 26 Punj LR 425 : 
AIR 1925 Lah 581. 


X agieed to sell to Y 15 cases of piece goods which he had contracted to 
purchase from Z, price to be paid before delivery. When the goods were sent 
to Y he refused to take delivery and so X had to pay the p ice to Z. Held 
prior to the payment of the price by X. there was only a conditional appropria¬ 
tion, but on payment the appropriation became final, property passed to f and 
he was liable to pay the full price and not merely, damages. The rate of ex- 
^hange governing the transaction would be that on the date on which X paid 


The handing over of a delivery order to the warehouseman or mill, unless 
accompanied by the latter’s assent to the transfer, is not equivalent to giving 
possession of the goods to the purchaser, and no claim for non-deliv.ry can be 
brought by the latter against the warehouseman or null under s jeheia in¬ 
stances. 7 Bur LT 93 : 22 Ind Cas 952. 4 


Buyer of bottle of gin, sent messenger to seller.—An appropriation was 
out )n the shop ° f t h e seller. Held , that the property passes as soon 
as me bottle is handed over to the wine merchant, Furby v. Hoey (1947) 1 AFR 

236. Compare this case with AIR (1941) Bom 106 under notes’ to Section 21 

ante \. llie P° int °f distinction between the two cases is that in the English 
t C Kf C J hC ™ ess r e " ger ™ as the a 8 ent of the buyer, whereas in the Bombay case 

^ e r n \? flhe SC Cr Wh ° WaS canvassin g orde rs for liquor made the appro¬ 
priation. It is more easy to infer the buyer’s assent in the former case rather 

than in the latter case. A railway receipt taken out in the name of the buyer 

even though it is retained by the seller, the property passes and the seller has 
only a hen over the goods_<1947) 1 MU 249: (1947) 11 MLJ 79 Where ! 
railway receipt is to be endorsed to the buyer only when he pays the price the 

SM? does " ot P ass to u him until then—(1950) ALJ 145. See AIR (1958) AP 
670 (the mere fact that the payment is to be made againt delivery of the rail wav 
receipt in F. O. R. contract is not conclusive of fact that the property has not 
passed to the buyer). In AIR (1958) Mad 482 the agent of thebSSns^S 

thestockandapproved ° f the quality of the paper which was the sEt of 

the radway rece.pt to self and sent it to the bankers at the place of delivery for 
collecting the price. There was no assent by the buyer when the annm 
priation was made Held, that the property does not pass till the price is Daid 

AmTw'T* 29'f aV?£»Tp 1?"’ A,R <l958) Mad 282: A,R 1959 S 27 

c.2% 7/7:Ll. 7,rT^tc“oo' °L~ 

of goods to the carrier is the only fact relied upon for constituW annm^- '^ 

f AIR (IM8) Assam 119 Whet gJodsi'S'tmt,V' fTt 

p r° pe rty passes when the goods are delivered to the post office the 

Because of Section 18 it cannot be argued that Section nn Hrspl ? 
the sale of unascertained goods. SectiSt 23 
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when the appropriation takes place —Birendra Nath v. Commissioner of Taxes. 
AIR (1958) Assam 119. 


In the event of a consignor who delivers goods to a carrier, a presumption 
can of course, be drawn as to the passing of the property, but it is equally true 
that delivery of goods to carrier does not necessarily vest the property in the 
goods, to the consignee. Vallabh Glass Works Ltd. v. State ot Gujarat (1982) 
50 STC 352. ’ v ’ 


The Consignor has got a right to institute a suit against the Railways for 
loss, damages or non-delivery of goods to the consignee unless the consignee 
actually takes the delivery at the destination. This rule, however, is subject 
to the well established exception contained in Sections 23 and 39 of the Act. 
Union of India v. M/s. Indian & Overseas Trading Co., AIR 1987 All 196], 

As to sale of future goods see AIR (1957) AP 389. Goods were deliver¬ 
able to the buyer ex godown at the place A. If the buyer instructs the seller 
to send goods by lorry, he impliedly assents to appropriation made by seller 
when he removes goods from the godown and takes them to the lorry. If goods 
are destroyed after t.iey have left the godown the loss falls on the buyer ; 
Section 23 (2) does not apply because the goods are sent not in pursuance of 
contract but under subsequent instructions given by the buyer— Paharia Mai v. 
Birdhi Chand, AIR (1956) Punj 217:58 Punj LR 253. Unconditional appro¬ 
priation within meaning of clause (2) is different from unconditional appropria¬ 
tion within meaning of clause (1)—AIR (1952) Assam 178 : ILR (1952) 4 Assam 
511. If the bailee of a seller must agree to hold goods for buyer with both seller 
and buyer, then there must be a tripartite agreement—8 Bom 501. Section 
23 (2) does not apply where goods delivered to the bailee are not in conformity 
with the contract's description—ILR (1950) All 112. As to a case of contract 
of sale of railway sleepers on which the Sleeper Passing Officer of the railway 
put his brand, see AIR (1955) Pat 245: 33 Pat 224. In a C. & F. contract 
the property will remain in the seller until the bill of lading is tendered to the 
buyer— Gandhi Ltd. v. State of Madras, AIR (1955) Mad 722 : (1955) 11 MU 
545 ; (1940) 3 AER 60. 

24. Goods sent on approval or “on sale or return.”_When 

goods are delivered to the buyer on approval or “on sale or 
return” or other similar terms, the property therein passes to the 
buyer — 

(a) when he signifies his approval or acceptance to the 

seller or does any other act adopting the transaction ; 

(b) if he does not signify his approval or acceptance to the 
seller but retains the goods without giving notice of 
rejection, then, if a time has been fixed for the return 
of the goods, on the expiration of such time, and, if 
no time has been fixed, on the expiration of a reason¬ 
able time. 


COMMENTS 

Analogous law.--See Section 18 Cl. 4 of the English Sale of Goods Act ; 
and Illustration (b) of Section 78 of the Indian Contract Act. 

Previous and present state of law compared.—The Special Committee said : 
“Clause 24 relates to ‘sale on approval’ and what is called in England sale or 

return’. Rule 4 of Section 18 of the English Act relates to that subject. When 
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^Z S SZnTZ^s- epled ruh is ,hat ttn. is no. general., a 

W ISSS. ta d,h " ««»* O' oy 

(b> «csRSe^x < foi b rr !critoi ° ra r “ s °“ bte «»» 

<C) go^Test^S oi-Vdlf ° W " A " ° r def ““"’ as b> leni "* 

(Pollock and Mulla’s Contract Act n tl * 

embodied in rule 4 of Section 18 of the English’ Arh J h ab ° Ve ru,e has been 
So far as the Indian Act is concerned S 1 A ? n< L wc ? ropose to follow it. 
Illustration ( b ) to Section 78 In nnr P^i ciple has been referred to in 

should not be relegated to an illustration 1 ^ n ^° rtant Principle 


An s.t?- i 2j££K srs en r d ^ 

4 CWN S' UndCr demUrrage ' 26 C ’42 : 3 CWN 

'^^Them^houfd^be ordered^ouffrom Engird F°t? ; ' Upplied t0 

by the latter of goods not lot fmm p g V } y thc pla,ntl ^ a" offer 
fulfilment of the comract IndTe rf"W* ? as held t0 be "<* in 

liable for non-acceptance, 1 2 -B 50 ndant was therefore not 

So also, where the contract is for delivery by plaintiff , • 

goods of the same or similar nuam v InTl ? r0Cur L es so ™ other 
dant will not be bound ™acceptthem nt uT u h ? m ’ the defen - 
acceptance thereof. 2 BLR (OC) 154 ’ Wl be be ,ab * e f° r non- 

When a vendor is unable to complete the u ^ 

the puchaser may rescind the 

The giving of a delivery order by a vendor to o ^ 1 3J6, 

give the vendee such a possession o f t u/ ende , e does not > of its ein 

vendor’s lien. 8 B 501 ( 509 } ^ g°ods as to defeat the 

Ind. Cas. 952. See furffSection 4 ? 57 ; 9 Bur ‘ LT 93 ; 22 
95 and 98 Contract Act. ° 1 ustratlon ( c ) and Sections 

BlU delrv'eryhl'omplete 5 llid^he^rop^ f the buyer ’ thc 

the buyer. So, where a person accents hilh g °? ds ? old Passes to 
security of a railway receipt, on which the ^ik^ 3 "*" 18 ®’ ° n the 

promised to act, the possession of the Roods ^ 8 Com P an V has 

person, and the authority, given to him d • has Passed to that 
be revoked. 8 BLR See’aho l7 WR ™ 33 reCeiVe the goods cannot 

So, also, where the vendee, under a contract for tho a ,■ 

payment of cash, got the unpaid vendor s ll d f e ‘ Very ° f goods on 

endorsement of the delivery orders to another V c ° unters >gn his 
ihe price of the good, h/had co^cSS' 
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<4 Section explained—Goods are sometimes sold and delivered upon a 
contract of sale or return”, or with liberty to return if, upon trial, they do 
not prove satisfactory, or do not answer same particular purpose ; in these 
and similar cases, where there is a sale and delivery wnh the election in the 
purchaser 10 keep the goods or ro return them within a specified time, or within 
a reasonable time if no period is fixed, under such limitations as may be agreed 
U P? n > t ?) e Property in the goods passes to the purchaser, upon the delivery, and 
if he fails to make his election within such specified or reasonable time, the 
sale being discharged of the condition becomes absolute, and the purchaser is 
liable for the price of the goods. Dearborn v. Turner , 17 Main. 17. And so 
where the condition of the sale is that the property may be returned in a 
specified time, if the vendee, during that time, so misuse the property as mate¬ 
rially to impair its value, the sale becomes absolute, and the vendor may recover 

the price as in an action for goods sold. 1 Ray v. Thomson , 12 Cushing. 281 • 
2tory on sales. * 


vendee, held that the vendor, though there might have been no 

actual appropriation of any goods to the original vendee could not 

repudiate the transfer which his agent had confirmed, on the ground 

of the non-payment of the money by the original vendee under his 
contract. 5 c 669. 

Where a delivery order is sold to person, the purchaser contracts not 
merely for the delivery order, but also for the goods. So, a refusal 
by him to take the delivery order, unless the assent of the firm' 
which should deliver the goods is obtained, does not entitle the 
seller to rescind the contract. 21 C 173. 

The obligation of a Shipping Company to properly deliver goods shi¬ 
pped with them, under a bill of lading, is subject expressly to the 
condition inserted in the bill. 25 C 654. 

1. Whether a delivery is made under a contract for “sale or return”, 
etc., depends upon the effect of the transaction as a whole. The 
mere fact that it is called “sale or return” is not conclusive, it may 
be an agency to sell for the bailor [ Weiner v. Harris , (1910) 1 KB 
285 CA]. Again, the fact that the transaction is called an “agency” 
does not show that it may not be really one of sale or return [Re 
Mevill, Ex Parte White (1871) 6 Ch App 394 affirmed sub. nom, 
Towle & Co. v. White , (1873) 29 LT 78, HLJ. These two cases 
should be compared ; see also Re Smith, Ex parte. Bright, (1879) 
10 Ch, D 566 CA, where a delcredere agency is distinguished from 
a sale. 

The plaintiff, the manufacturer and owner of goods, delivered them to a 
retail dealer on the terms of a special approbation note which had 
the following printed heading : On approbation, on sale for cash 

only or return.Goods had on approbation or on sale or return 

remain the property of The plaintiff until such goods are settled 
for or charged ’. The retail dealer delivered the goods to a second 
dealer on terms that the latter should pay cash or return the goods 
in a day or two. The second dealer fraudulently pledged the goods 
with the defendants, who took without notice of any defect in his 
title :— Held , that the goods had not been delivered by the plaintiff 
“on sale or return, or other similar terms” within the meaning of 
Section 18 of the English Sale of Goods Act, 1893 ; that the inten¬ 
tion of the parties was that no property in the goods should pass 
till the goods were either paid for or the plaintiff agreed to debit 
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Scope of section— The rule in this section like the others, is merely a 
primafacie rule. In some trades the usage is that when goods are delivered 
on fourteen days’ approval, the property does not pass to the buyer on the 
expiration of that time, but the seller at any time after the fourteen days can 
call on the buyer either to take or to return the goods at once. When goods 
are sent on trial, or on approval or on sale or return, the clear general rule is 
that the property remains in the seller till the buyer adopts the transaction 
[Swam v. Shephered, (1832) 1 M & Rob. 223] ; but it is quite competent to the 
parties to agree that the property shall pass to the buyer on delivery but that 

if he does not approve the goods, the property shall then revest in the seller 
[Head v. Tattersall, (1871) LR 7 Ex. 7.] 


Illustrations .—(1) A delivers goods to B for sale or return. £ pledges the 
goods. He thus adopts the sale, and the property passes to the buyer A there 

(“s^T^QB^OrCAf 8 ° 0dS fr ° m thC pawnbroker [Kirkham v. Attenborough, 


(2) A delivers goods to B on sale for cash or return, the goods to remain 

fir t P hem er h y t ° f 1 ^ *, led f ° r °l charged ' c tells B he can § find a customer 
for them, but instead of doing so, he pawns them with D. A can recover the 

goods from^, the pawnbroker [Weiner v. Gill, (1905) 2 KB 172 affirmed (1906) 


., A d e h vers diamonds to B on sale or return, and B delivers them to r< 
on the like terms C delivers them to D, and while thev are in a" C 

are lost. As 5 cannot return the diamonds to A, he has by his dealing^" with 
nCom 0 32? CAl. ,ranSaC " “ ' iab ' e f ° r th ' » ri “ IGem '- « (19* 2) 

(4) . 'll has jewellery belonging to X which he may sell for r750 
B's offer is referred to £ and refused, 

transaction between A and B, even though the judgment if not' sSed through 


the retail dealer with their price ; and that as the retail u j 

not satisfied either one or other of these conditions the „ 
the goods had not passed from the plaintiff who was thereto™* 56 *^ 
to recover them from the defendant” WeinTv r% £ ent ‘ t,ed 

75 UKB 916 ; (1906) 2 KB 574 9S TT /« n n’ Wemer v - Smit, 
TLR 962 CA.j ’ LT 438 ; 11 Com Cas 240 : 22 

Goods were ordered by the defendants from the olaintiff 

the terms that if not approved they were to be re urned The? 4 ? 
on arrival were not approved, and the defendant* „<. ed ‘ The S°°ds 

so and that they would return them on being paid thTcar^ 0 ^ S | ying 
correspondence ensued, and 12 days aftot^ 1 ” j L ge ' Some 

delivered the defendants returned them :-Held^ thSthe J*** 

goods within a reasonable time, and the defend ant a re tun ? ed *he 
[Ornstein v. Alexandra Furnishing Co., (1895) 12 TLR , not done so 

Where in an oral agreement involving sale of tractor u ' 

option to reject tractor if not found to be new’ given 

used the tractor, and a reasonable time to reiect had^ 1 ?* 386 .? had 
property in the tractor was held to have affeadv^ ap 5 ed ’ the 
purchaser. Municipal Commissioners of Hooelv Chi*)° tbe 
polity v. Spencer Ltd., AIR 1978 Cal 49. g Chinsurah Munici - 
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B becoming bankrupt, and A cannot maintain an action against C 
Ramsay & Co., (1911) 106 LT 771, CA], 

Sub - M cl - ( a ) : “Act adopting the Transaction.”—An “act adopting the 
transaction means ar. act indicating an election on the part of the bailee to 
become the buyer ol the goods, or otherwise inconsistent with his being other 
than the buyer thereof. [Weiner v. Gill, Same v. Smith, (1905) 2 KB 1721 as 
or example a sale or pledge of them, or any other unauthorised act in relation 
thereto which, or the result of which, is inconsistent with a free power to return 
them according to the express or implied terms of the bailment. [Kirk!,am v 
Attenborough, 66 LJQE 149. (1897) 1 QB 201 : 75 LT 543:45 WR 213 

(CA.)J 

An aCt 'r ay th erefore be either one showing an intention to become the 
buyer, or one from which sue, an intention is compulsorily Dresumed. 


v. Wink el, (1912) 107 LT 34 V C'A.)1 


... delivery 01 the goods to a third person for a special purpose consistent 
with the terms of the original bailment is therefore not an act adopting the 
transaction, even although the bailee is thereby unable to return the goods • nor 

does the bailee in su'h circumstances retain them. [Weiner \ Gill Same v 
Smith, (1906) 2 KB 574, CA.] ' ’ 

Loss of goods delivered.—A bailment of goods on approval, sale or return, 

° r QA s '" 1 ' l ^ r terms, does not, unless ic be otherwise agreed [Bevington v. Date, 

11902) 7 Com C as 112], become a '•ale of the goods by reason that, while in the 

possession of the bailee, they have perished or have been damaged if the loss 

?, r damage was not caused by the bailee's act or default [Elphick v. Barnes, 
(looO) 5 CPD 321.] 


Buyer is not “buyer" as defined in Section 2 (1)—AIR (1953) Nag. 301 : 
(1953) NLJ 347 : (1953) Cr LJ 1586. Jangad is sale or return transaction—AIR 
(1934) Bom 360 : 36 Bom LR 731 : 58 Bom 646 : 152 IC 706. 

Where goods are handed over to the mercantile agent and Jangad to be 

shown for approval to his customers, the case falls within Section 27 and 

not Section 24. If want of good faith is established, the sale can be avoided 

under Section 27—AIR (1939) Bom 435 : 41 Bom LR 609 : ILR (1939) Bom 
4 54 • 


25. Reservation of right of disposal,—(1) Where there is 
a contract for the sale of specific goods or where goods are subse¬ 
quently appropriated to the contract, the seller may, by the terms 
of the contract or appropriation, reserve the right of disposal of 
the goods until certain conditions are fulfilled. In such case, 
notwithstanding the delivery of the goods to a buyer or to a 
carrier or other bailee for the purpose of transmission to the 
buyer, the property in the goods does not pass to the buyer 
until the conditions imposed by the seller are fulfilled. 

1 [(2) Where goods are shipped or delivered to a railway 
administration for carriage by railway and by the bill of lading or 


1. Sub-sections 2 and 3 have been amended by Amendment Act 33 of . 
1963. 
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railway receipt, as the case may be, the goods are deliverable to 
the order of the seller or his agent, the seller is prima facie deemed 
to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the 
price and transmits to the buyer the bill of exchange together with 
the bill of lading or, as the case may be, the railway receipt, to 
secure acceptance or payment of the bill of exchange, the buyer 
is bound to return the bill of lading or the railway receipt if he 
does not honour the bill of exchange; and, if he wrongfully retains 
the bill of lading or the railway receipt, the property in the goods 
does not pass to him. 

Explanation. In this- section, the expressions “railway” and 
“railway administration” shall have the meanings respectively 
assigned to them under the Indian Railways Act, 1890 (9 of 
1890)]. 


COMMENTS 


Analogous law.—See Section 19 of the English Sale of Goods Act. 


Previous and present state of law.—The first Select Committee said “There 
are no separate provisions in the Indian Act corresponding to this clause. 
Sub-clause (2) of clause 23 deals with delivery to a carrier without any reserva¬ 
tion of the right of disposal. In this clause the seller's right of disposal or 
‘jus disponendi is dealt with. Sub-clause (1) is of general application and is 
not confined to the cases of carriage by sea, while sub-clauses (2) and (3) relate 
to carriage by sea. The proposition laid down by the clause is embodied in 
Section 19 of the English Act and is well recognized in India also [see 24 Bom 
LR 1140].” (, See Report of the Special Committee .) 


The Special Committee said. —“It is suggested that a railway receipt should 
be placed on the same footing as a bill of lading in sub-clauses (2) and (3). In 
our opinion this suggestion is ill-conceived. Sub-clause (2) is really a preclude 
to sub-clause (3) and both of them refer to carriage by sea. A reference to a 
railway receipt in either of them would be inappropriate. In our opinion the 
case of transmission by rail is covered by sub-clause (1).” ( Report of Second 

Select Committee.) 

Sub-clause (1) provides that where there is a contract for sale of specific 
goods, or where goods are subsequently appropriated to the contract, the seller 
may by terms of the contract or appropriation reserve the right of disposal of 
the goods until certain conditions are fulfilled and if he does so, the legal 
consequence mentioned in the section flows, namely, that in such a case not¬ 
withstanding the delivery of goods to a buyer or to a carrier or bailee for 
transmission to the buyer, the property in the goods does not pass to the buyer 
until the conditions imposed by the seller are fulfilled. Consolidated Coffee T tri 
v-Coffee Board , Bangalore , AIR 1980 SC 1468 (1495) : 1980 Tax I R 1791 • 

(1980) 3 SCC 358. LK1/23 * 


Principle of Section.—The principle of this section is explained bv 

the sale n/”,, aS fol , lows . : “ Int . he case of such a contract (i. e„ a contract for 
tne sale of unascertained goods, the delivery by the vendor to a common 

bill of lading, shipment onboard a ship of, or chartered for the purchaser 
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is an appropriation sufficient to pass the property. If, however, the vendor, 
when shipping the articles which he intends to deliver under the contract takes 
the bill of lading to his own order, and does so not as agent, or on behalf 
of the purchaser ; but on hi* own behalf, it is held that he thereby reserves 
to himself a power of disposing of the property, and that consequently there 
is no final appropriation, and the property does not on shipment pass to the 

purchaser. (See Sub-Cl. 2 of the Section).If the vendor deals with or 

claims to retain the bill of lading, in order to secure the contract price, as 
when he sends forward the bill of lading with a bill of exchange attached, 
with directions that the bill of lading is not to be delivered to the purchaser 
till acceptance or payment of the bill of exchange, the appropriation is not 
absolute, but until acceptance of the draft, or payment or tender of the price, 
is conditional only, and until such acceptance or payment or tender, the 
property in the goods does no: pass to the purchaser.” See Sub-Cl. 3 of the 
Section. Mirabita v. Ottoman Bank , (1878) 3 Ex. D., at p. 172, See also at p. 
170, per Lord Bramwell. 


Sub-section (1) of this section lays down that the property in the goods 
does not pass to the buyer until the conditions imposed by the seller are ful¬ 
filled. Bokaro Roller Flour Mill Pvt. Ltd. v. Union of India , AIR 1984 Pat 331. 

Illustrations. —(1) A consigns goods to B by ship, and draws on him 
for price. He discounts the bill with a bank, indorses the bill of lading in 
blank and authorises the bank to hand the bill of lading to B when he accepts 
the bill of exchange. Apart from any special terms in the contract, the pro¬ 
perty in the goods is transferred to B as soon as he accepts the bill of exchange. 
The Prinz Adelbert , (1917) AC 586, PC : AIR (1959) AP 30 : AIR (1957) AP 
530 ; AIR (1938) Sind 18 ; 40 Bom LR 698. 

The bill of lading is the symbol of property, and by so taking the bill of 
lading the seller keeps to himself the right of dealing with the property shipped 
and also the right of demanding possession. Carona Sahu Co. Private Ltd. v. 
State of Maharashtra' AIR 1966 SC 1153 at p. 1155. 

But, if goods are shipped and made deliverable by bill-of-lading (to self 
or to owners’agent, and the bill-of-lading) is made deliverable to buyer on 
payment, the owner is deemed to havp reserved right of disposal of goods. 
Great India Trading Co. (Pvt). Ltd. v. Nowrangrai Ramniwas , AIR 1983 Cal. 

237 (239). 

Within meaning of Section 25 (2) of Sale of Goods Act, the property 
in goods did not pass at the time of shipment, but passed later when the 
documents of title was negotiated and payment was received. Hindustan Steel 
Ltd. v. State of M. P. 9 (1982) 50 STC 287. 

(2) A, a British subject in America, before war, consigns goods to B in 
Germany, and draws on him for the price. A then sells the Bill of Exchange 
and bill of lading to an American bank. War breaks out, and the goods 
are seized as prize. The bill of exchange is not accepted, and the documents 
are returned to the American bank. The property in the goods still remains, 
in A, the seller. [The Orterio , (1920) AC 724, 733, PC Chalmers 66]. In 
AIR'(1957) AP 376 the railway receipt was sent endorsed in the blank to the 

buyer. 

Application of Section.— The fact that, by reserving the right of disposal 
by the terms of the appropriation, the seller is committing a breach of contract 
is, in relation to the passing of the property, immaterial [ Wait v. Baker , (1848) 

2 Exch. 1]. • 
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a condition of^^^r^sfer^o^the T obligation b V the buyer is not made 

m'\ rcAuV/A?- 595: defa “ 1 ’ 14..c«“ 

^78, (CA) LR 6 CP J 80]. ’ Forte Banner , (1876) 2 Ch. D 

•he sel“r‘"Ste ta^h)? Twn 0 ?“'fr inci ' p ‘ e *PPl‘M generally where 

f T >C 311 ■ 41 Ca. 670 IftwN fr,""!',' 5 I'"''” &SS? 2 JpraZ 

KI IS Bom LR 9 69R ^ » W ii^T JK^jg 

‘•’'properly TE - r™ -ip, Is made 

0952, Assa ( m , ,T! ,e , S L °R“ l> (l ' 9 0 5 ? ) b 5 l &£?"?, a Sly'meeim ^'r 

“fS 3 f 

a ondition precedent—AIR f |938t i O i?oo l h 8°°ds pending 
. Where the bill of lading is direrti , ( 38) Lah 30 ' 39 PR 778 

a sale of <?oods to ^ »ri < ^ 

te 14 •<" *»*««. 

defecting members chall^ 1 °a' u ^* ie Afrieo Dealers’ Svn^° f l ^ c d,SSOCJa ted 

the PrefiS of the Cd the Wrongful detention G f the £ f °i mcd b >' 

S h le i“ ““ *»* ro lh?buy° r anl h „' by 

have been made on behalf nf^h ^k' buyer that would be’ a ™ lf ^ payment is 

thereof. The bill of r> . ave been wrongfully retainer! b| h of loading) 

goods passes to hin/on 3 "^ 6 haS t0 be honoured' bv the ^ Sub ’ sect ion (3) 

wi,h„„, p . buye ;? s fc„ran h ,horRv? fy H nS ,hal VS?',' in 

would be answerable to the ‘k Q *f ity ’ , be wou ld be deemed person acts 

3 S» v? 

sMsisssssr ss- 

nsk whether delivery has been Se ^ at the 

but for such fault ; ny loss whjc b might not hav/'o^f ^ 
Provided also that noth’ rred 
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COMMENTS 


Analogous law.—See Section 20 of the English Sale of Goods Act and 
Section 86 of the Indian Contract Act. 


Previous and present state of law compared.—Committee said—“Section 
86 of the Indian Act seems to lay down as an inflexible rule of law that the 
risk follows the property. According to the English Common Law it is merely 
a prima facie rule. There is nothing in the law of England to prevent the 
parties from agreeing, if they please, that the risk shall pass at some time or 
on some condition which is not necessarily simultaneous with the passing of 
property : (See 56 Ind Cas 978) and thus the ownership may in particular cases 
be separated from the risk [Martineau v. Kinching, (1872, LR 7 QB 496. The 
Parch im, (1918) AC 167 at p. 168]. Such a case would arise when the parties 
are at a distance. In our opinion the rule mentioned in Section 20 of the 
English Act, which saves particular agreements and is more comprehensive, 
should be adopted in India. It also provides for cases where delivery is delayed 
and where the seller or buyer is acting as a bailee of the goods for the other 
party. We have adopted the provision of Section 20 of the English Act.” 
(Report of Special Committee). 

Principle of Section.—“As a general rule,” said Blackburn, J., “res 
perit domino , the old Civil law maxim, is a maxim of our law, and, when 
you can show that the property passed, the risk of the loss is prima facie in the 
person in whom the property is. 


It is, thus, permissible for the parlies to enter into an agreement that 
although title to property would pass only on payment, the risk would pass at 
the point of time when they are despatched. Under section the clear meaning 
is that the risk passes only with property, but the section authorises a contract 
to the contrary, under which the risk passes even before the title in the pro¬ 
perty passes. See also Multanmal Champalal, Bellary v. C. P. Shah & Co. 
Bombay , AIR 1976 Mys 106 : ILR (1969) 2 Mys 499. 


If, on the other hand, you go beyond that and show that the risk attached 
to one person or the other, it is very strong argument for showing that the 

property was meant to be in him, but the two are not inseparable.By the 

Civil law it was always considered that if there was any weighing, or anything 
of the sort which prevented the contract from being perfect a emptio, whenever 
that was occasioned by one of the parties being in mora, and it was his default, 
he shall bear the risk just as if there was emptio perfect a. That is good sense 
and justice, though not necessary to the decision of the present case.” 
[Martineau v. Kithing , (1872) LR 7 QB 436 at pp. 454, 456 ; Kennedy on c. i. f. 
Contract, pp. 138-139]. 


In truth an agreement to the contrary which controls the operation of 
the general rule which Section 26 of the Sale of Goods Act incorporates. 
Multanmal Chempalal, Bellary v. C. P. Shah & Co., Bombay , AIR 1970 Mys 
106 at p. 107. 

Illustrations. —(1) Furs are delivered “on approval” with invoice. They 
are stolen by burglars. By the custom of the fur trade the goods are at the 
risk of the person ordering them on approval. The sender can recover the 
invoice price from the person to whom he delivered them. [Bevington v. Dale, 
(1902) 7 Com Cas 112.] 


- (2) A motor-car is deposited for sale with a garage-keeper “at customer s 

risk.” It is damaged by the negligence of the garage-keeper’s servant. The 
garage-keeper is not liable. [Rutter v. Palmer, (1922) 2 KB 87 CA.] 
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(3) Sale of 120,000 gallons of white spirit out of 200,000 in a tank on 
wharf. No appropriation to the contract is made, but a delivery warrant is 
issued to the buyer. The warrant is not acted on for some months, and in the 

0923)TkB 78 P CA detCriorates - Thc !oss falls on the bu y er - (Sterns v. Vickers, 

The fact that one party or the other is, by the terms of thc contract to 
insure the goods is relevant to show that it Was intended that he should take 
the risk. [Fragano v. Long, (1825) 4 B C 219.] 

In particular where goods are contracted for on thc terms that they are 

l0 a.u Shlpped ’ and . thatthe pnee is to include the amount of the freight 
and the premium ot insurance, the risk, prima facie, attaches to the buyer at 

QB 519°] thC tlmC ° f shipmeiU ° F the g00ds - [ Wancke v. mngren, (1889) 58 Lj 

1 sifl'ftflS, (®)?2 QBD n 564 aS CA.] C ° nSeq " Cn “' - P “ Sed to 

Where by the contract, the goods are to be shipped by thc seller “free 
on board , the risTc primu facie attaches to the buyer on the shipment whether 

QBD°564 CaT tKat tlme SpeC ‘ fiC ° r Llnascertained [Stock v. fnglis, (1884) 12 
When the contract, expressly or by implication provides that the price 

°/ he , goods, or some part of it, shall be payable only if the goods arrive at 
the ri? d na - IO - n ;, 0r are aCtUally dehvered to the buyer, or on similar terms 

the price ^s^so'contmgently^ayable^ alt hough The projL“thI goods ma°y 

“grtd 

ntufftcPhff fa "' Seller’s fault [lVhinnip\. Hughes 

U, delivering^^ 

anv ZZnf ','h, wever ’ the m C u n V raCt , is void ub initi ”> the buyer may recover 

Exch 208]. ^ PrlLC W IC1 he has P aid - [Strickland v. Turner, (1852)7 

to rev^e ^ r in S 

the goods, not caused by the buyer's fault, while ’they are ,n thc^buy^o^ 

The mere fact that the price is payable on the delivery of shinnino 
documents (Andersoti v. Morice, (1875) LR 10 CP 509) atVtimf 
calculated with reference to the arrival of the goods 1 at their destinT 
tion. ( frangano v. Long, (1825) 4 B & C 2l9t r,r Ykl- *1 i 
delivery to the buyer. (Houlder Brothers &Co. ^ Public WorksZom 

TTTlim AC 276 (29 \ fr* r- 

or the ‘Zg ot™ ,E g " b> 

arrival (Cas.k v. Playfora, (i872) ILR 7 Each M E hfi" ‘ h " r 

throw the risk duiing transit on the seller \AlexandeZ ^ oesnot 
(1835) 1 Bing (NC) 671 (Property)]. I Alexander v. Garaner, 


1 . 
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jut, onLc wr uuuui ACi Jg 27 

Sr afthe'contfnint ° PPOrt f Un * y of e ^rcising his election, attaches to the 
Exch 7 (14)] 8 Cr ° f thC g0ods ' [Heaii v ' Ta “ersall, (1871) LR 7 

Barden°(l Pto u viso ' see Demby Hamilton & Co. Ltdv. 
^Tcif ’uuu AER 435 wherethe buyer fails to accept apple juice in the 

t£ wn W 5'< h ^°™ eS PUtrid ’ the risk » on him. Ou r Second Proviso omits 

Art Th 0dier r 0CC u rnng in the responding Section 20 of the English 

Act. The reasons for this change are obscure. g 


Transfer of title 

27 c • Sa ! e hy person not the owner. Subject to the provi¬ 
sions of this Act and of any other law for the time being in force 
where goods are sold by a person who is not the owner thereof 
and who does not sell them under the authority or with the con- 
sent of the owner, the buyer acquires no better title to the goods 
than the seller had unless the owner of the goods is by his con¬ 
duct precluded from denying the seller’s authority to sell : 

Provided that, where a mercantile agent is, with the con- 

i OWner » ,n possession of the goods or of a document 
or title to the goods, any sale made by him, when acting in the 

*P ar y course °f business of a mercantile agent, shall be as 
valid as if he were expressly authorised by the owner of the 
goods to make the same ; provided that the buyer acts in good 

faith and has not at the time of the contract of sale notice that 
the seller has no authority to sell. 


COMMENTS 


O .• Ana ,’^ ous , ,aw -~ See Section 21 of the English Sale of Goods Act and 
Sections 108 and 178 of the Indian Contract Act. 


said 


Previous and present state of law compared.—The Special Committee 


As regards sales by an apparent owner of goods, the Law Commissioners 
cut the guardian knot by providing in clause 81 as follows 

‘The ownership of goods may be acquired by buying them from any 
person who is in possession of them, provided that the buyer acts 
in good faith and under circumstances which are not such as to 
raise a reasonable presumption that the person in possession has 
no right to sell them.” 

In other words, it was sought to be provided that every place in India 
should be market overt. The Select Committee to which the Bill was 
referred objected to this clause, the ground of objection being substantially that 
the provision would make British India an asylum for cattle stealers from 
Indian States. The clause, after a good deal of controversy, was ultimately 
moulded in the form in which it now stands in Section 108 of the Indian Act. 

As to pledges by an apparent owner, the clause as drafted by them ran as 
follows :— 


‘A person who is in possession of goods or of any bill of lading dock 
warrant, warehouse keeper’s certificate, warrant or order for deli¬ 
very, or any other document of title to goods, may make valid 
pledge of such goods or documents, provided that the pawnee acts 
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in good faith and under circumstances which are not such as to 
raise a reasonable presumption that the pawner is acting impro¬ 
perly.” 

This clause was retained by the Select Committee and it became subse¬ 
quently Section 178 of the Indian Act. 

Referring to the above clauses Sir Henry Maine observed as follows :— 

Tt cannot be denied that the subject is difficult. We have to consider, 
on the one hand, the hardship suffered by an innocent person who 
loses in this way his right to recover what was his undoubted pro¬ 
perty. But, on the other hand, still greater weight appears to us 
to be due to the hardship which a bona fide purchaser would suffer 
were he to be deprived of what he bought. The former is very 
often justly chargeable with remissness or negligence in the custody 
of the property. The conduct of the latter has been blameless. 
The balance of equitable consideration is, therefore, on the side 
of a rule favourable to the purchaser ; and we think that sound 
policy with respect to the interests of commerce points to the same 
conclusion. 

We have, therefore, provided that the ownership of goods may be 

acquired by buying them from any person who is in possession of 

them, if the buyer acts in good faith, and under circumstances 

which are not such as to raise a reasonable presumption that the 

person in possession has no right to sell them. Similar provisions 

have been inserted in accordance, we may observe, with the spirit 

of the Factors Act—to meet the cases of those who have purchased 

goods or t?.!:?n them by way of pledge from persons in possession 

of any documentary title to the goods, where the circumstances 

are not such as to raise a reasonable presumption that the person 

in possession of the document has no right to sell or to pledge the 
goods.* 


It is clear from the above observations that the intention was that a buyer 
should acquire a good title to goods if he bought them from ‘‘any person” 
who was in possession of them, if he acted in good faith. Though that was 
the intention of the Legislature, the Indian Court have in some cases construed 
the word “possession” both in Sections 108 and 178 of the Indian Act to mean 
“juridical possession.” In other cases, however, it has been held that the 
word “possession” is used in its literal meaning and that there is no warrant 
for qualifying it. (Haji Rahimbux v. Central Bank , ILR 56 Cal 367 where all 
the cases on the point are reviewed.) The general trend, however of the 

decisions is to confine the operation of both the sections to juridical possession 
and to sales or pledges by persons whose employment corresponded to that 
of commercial agents like factors ; See 20 WR 467 ; 27 Mad 424 ■ 46 Cal 342 ■ 

f 7 3 R Tn 3 Z\ 6 l lC Hi 8 : 24 IC 16 \ ; 2 LBR (1872-1892) 311 ; 45 Mad 

173 , (1914) 1 KB 244 taking the same view.) 

In clause 27 of the Bill we have confined the power of sale to mercantile 
agents only. In confining this power to mercantile agents, we are bringing the 
law substantially into line with the English law. No doubt sale in market 
overt are recognised in English law. But the law of market overt has in England 

be °f. a n y general importance having regard to the large number of 

wTdo‘not twiWh n p aced r °" , SUCh SaIes b V subsequent statistics. 

We do not think that the principle of market overt should be extended to this 
country • 

SGA—8 
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one who h is V notThe ownir ufereofand'wh^Se^nb? Khem^h f ° dS ^ 

sale by a mercantile agent in possession of S 0ther the ca ^ of a 

of sale, etc. C lause 27 is substitu ed f«?° C ° nSlgn r f oods for the Purpose 
Exception 1. Exception 2 of that section is tranffX ?i Section 108 including 

tht lines of Section 23 of the English Ac ™ 3 t0 th * sectio " 

paragraph to Exception 3 to Section 108 as beins mfn C ™! tted the second 
Special Committee). eing unriece ssary. (Report of the 

b, a of goods 

S2; c,2“ :“ 88csti “" s X5S ffi 

(l) :Srsr bti *'- 

When dealing wilh goods cspecial.y in 

<2> deleted° rdS *' ' h ' “ d ° f daUS ‘ 29 "“”8 >o offences shonld be 

(3) A sale in a shop during business hours by the shon keener r»r u- 
servant should pass a valid title , bona y fide p „thL*X val„“ 

se,, tassr s sc* z -» 

to buyer. Then comes th^ question which of tu,/ in ^ f ec * irom buyer 
suffer ? Is the origin- owner to be permanent!? deprived' of hi T*"** ” t0 

the buyer, AW p,„ Juris 

law, in defence to modern commerce, protects the innocent m.r^o renc |? 
throws the loss on the original owner (Enfait dp m^uhi P urc haser and 

litre Code Civil, Art. 1599) English law on which the prSSns^f r™' 

are based, is a compromise between these opposing theories Tt 

arbitrary exceptions, which cover perhaps the majoritv of the art,I X. J l 

Act, 1889 (52 and 53 Viet., c. 45), are proved ThSXtTa.idX? 6 

scope of their authority, (Section 27) and also frotects nn!, J f X appare , nt 
obtain goods from seller left in pos.eS, or ££ 

got possession of the goods while negotiations are pending. (See Sections 27- 

void and the Act provides accordingly that a voidable tt TV T *^ 

no. be avoided .be prejudice of in ImoceT purckfsT stSn » ‘ 
When goods have been stolen and the thief is nrosemfrri 1 2 ™ • i?" .J' 

pr °P er j y m the goods thereupon revests in the original owneXancThe is 

(Se CT P 8 Xde e Xmfon e 517t rby h SUmmary order of the convicting court, 

Sute 21 Hen VIH r n r? by TuT This rule dates back to the 
jtatute 21 Hen. VIII, c. 11. It was probably intended rather to encourage 
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prosecutions m the interests of public justice than to protect the people whose 
goods were stolen. r 

Illustiations. See Illustrations to S. 108 ot the Indian Contract Act. 

Principle of section explained.—In case under the Factors Act, 1842, 
Blackburn, J., says. At common law a person in possession of goods could 
not confer on another, either by sale or by pledge, any better title to the goods 
than he himself had. To this general rule there was in the English law an 
exception of sales in market overt (Section 22 of the Enelish Sale of Goods 
Act) and an apparent exception where the person in possession had a title 
defeasible on account of fraud or other invalidating cause, Section 29. But 
the general rule was that, to make either a sale or a pledge valid against the 
owner of the goods sold or pledged, it must be shown that the seller or pledger 
had authority from the owner to sell or pledge, as the case maybe. If the 
owner of the goods had so acted as to clothe the seller or pledgor with apparent 
authority to sell or pledge, he was at common law precluded as against those 
who were induced bona fide to act on the faith of that apparent authority 
from denying that he had given such an authority, and the result as to them 
was the same as if he had really given it. But there was no such preclusion as 
against those who had notice that the real authority was limited” (Cole v 
North Western Bank , (18 75), LR 10 CP 354 at p. 362.) 1 

Referring to this subject Messrs Shephard and Cunningham in their 

commentories to the Indian Contract Act say : “The rights which the buyer 

acquies under the contract are considered in this section. This general rule 

is, that a purchaser obtains no better title to the goods than his seller 

had to convey. If, therefore, the latter had something less than the full rights 

of ownership a purchaser from him takes a similarly modified ownership. 

Tor instance if a purchaser buys from a vendor goods on which former 

vendor has a hen, the title acquired by the purchaser is subject to that lien 

that is to say, it is less than the title of a full owner bv the circumstance 

than the right to immediate possession is oustanding.” To this rule there 

are three exceptions. {See Shephard and Cunningham’s Contract Act 6th Fd 
p. xlviii). ’ ' ■’ 

Reason of the rule in the proviso.—“The first of these exceptions has 
grown out of the necessities of commercial dealings, which oblige merchants 
to treat the holder of goods or of bills of lading and other such documents of 
title to goods as the owner of the goods in question, and to give him credit 
accordingly. This necessity has been recognized by the English Legislature 
and it is likewise recognized in the Act. Accordingly, it is provided that any¬ 
one who with the consent of the owner, has in his possession goods, or docu- 
show ing a title to goods, may convey a good title to a bona fide 

owne h r , Th ® P ersor V'i Possession may have had instructions from the 
owner not to sell goods, but, unless the purchaser had some reasonable 
grounds to presume that such is the case, he is entitled to infer from the mere 
fact of possession with the owner’s consent that the person so possessine is 

xlvUi^xHx )° ^ ' {Se£ Shephard and Cunn ' n 8 ham ’s Contract Act, 6th Ed., 

The finder of lost goods acquires no title as against the true owner ana 

ca„ g.ve none except by sale in market overt. "If «Vrson leaves a Wat* ™ 


Where the seller without title subsequently acauires title to t 

sold such subsequently acquired intlres, vetts^7fhe“ uyer j Kj’ 

17,77 CAT’ 0911,1 KB X™s«7 (i<>W W6 
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a ring on a seat in the park oi on a table at a cafe, and it ultimately gets into 
the hands of a bona fide purchaser, it is no answer to the true owner, to say 
that it was his carelessness, and nothing else, tha* enabled the finder to pass it 
off as his own". [Farquharson Bros v. King & Co., (1902) AC at p. 336]. 

That saying that “findings are keepings'’ is not a maxim of the law. A 
person who finds goods and converts them to his own use, having reason to 
believe, at the time of findings that the owner can be discovered, may be guilty 
Of larceny [Larceny Act, (1916) 6 & 7 Geo 5 c. 50, Section 1; R. v. Turnborn, see 
(1849) 1 Den CC 387 ; as to what amounts to conversion by finder, See Hollins 
v. Fowler, (1875), LR 7 HL at p. 766.] 

“Subject to the provisions of this Act "—See Sections 28 to 30 of the Act. 

“And of any other law”.—Thus Receivers appointed by the court can sell 
property of which they are not owners (See C.P C., O. 40): so also Executors 
and Administrator (See Ind. Sale Act, 1929) ; Official Assignee (See Pre. 
T. Ins. Act) ; Official Receivers (See Provincial Ins Act) : Officers of court 
selling goods in execution (See C.P.C., O. 21) ; Company liquidators (See Ind. 
Com. Act) ; As to power of sale of pawnee of goods (see Indian Contract Act, 
Section 176.) 

“Person who is not the real owner”.—This expression refers to one who 
has not the general property. The section covers all cases where the seller is 
guilty of conversion, including unauthorised sales by mortgagor or mortgagee 
or pawnor or pledgee ; see Every day Statutes (Annotated) Vol. Ill, p. 2600). 
One person is sometimes invested by law with a special power to dispose of 
another person's property. For instance, a pawnbroker may sell unredeemed 
pledges, and a landlord, who has duty distrained for rent, may sell the goods 
so distrained. So, too the master of a ship may, in case of necessity, dispose 
of the ship and cargo. 

“Goods” includes all movable property. See 48 Ind. Cas. 966 : 46 Cal 
331. (It includes share certificates. See 46 Cal 331 ; See also 10 Ind Cas 359 : 
38 Cal 127. 

Scope of Proviso . Para (2).—The proviso is an illustration of the principle 
of creating a title to goods by estoppel ( See Section 115 Evidence Act and 
Simon v. Anglo American Tel Co ., (1880) 5 QBD 177). 1 

The possession contemplated by the proviso 1 does not extend to every 
case of detention of chattels with the owner’s consent. It particularly covers 
cases of persons allowed by owners to have possession under such circumstances, 


1. For examples of the application of the principle in para. (2) See 
Cooper v. Willomatt, (1845) 1 CB 672 ; 14 LJCP 219 (Fraudulent sale 
by bailee) ; Lee v. Bayes (1856) 18 CB 599 ; 25 LJCP 249 (stolen 
goods sold at auction); Cundy v. Lindsay, (1878) 3 AC 459 ; 47 
LJQB 481 (goods fraudulently obtained and sold) ; Helby v. Matthews 
(1895) AC 471 : 64 LJQB 465 (goods under hire purchase agreement) ; 
Farquharson v. King , (1902) AC 325 ; 61 LJKC 667 (wrongful sale by 
servant). A finder of goods acquires no title against the true owner, 
and can give no title ( Farquharson v. King , supra at p. 336. See* *** 
to sale by one of two co-owners, Nyburg v. Handelaar, (1892) Z 
KB 202 ; 61 LJKB 709 ; as to notice of defective title to one ol 
several joint purchasers affecting the others, Oppenheimer v. Frazer , 
(1907) 2 KB 50 ; 76 LJKB 806. Bona fide purchaser ofhypo thecated 
goods from the hypothicator without notice gets a good title, 42 Mad. 

59 : 32 MLJ 450. 
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as may naturally induce others to regard the former as real owners and 
constituting some degree of negligence or defect of precaution imputable to the 
true owners. (11 B 704. See also, 81 PLR 1902, UBR (1892-96), 303.) 

The protection given to pledgees by Section 178 is similar to that given to 
buyers under this proviso and the possession intended is the same in both Sec¬ 
tions (27 M 424 (425); 14 MLJ 69.) 

So a servant entrusted by his master with the custody of goods during his 
absence cannot sell or make a valid pledge of them. (4 C. 497.) Section applies 
only where the intermediate possessor is entitled to legal dominion over the 
property and not where he has mere custody thereof [38~Mad 783 : 23 Ind Cas 
174 (12 BLR 42 ; 24 Bom 458 ; 27 Mad 424 Fol.)] 


Illustrative Cases : (i) B mortgaged a motor-lorry to C by a registered 
deed. The lorry was kept with B upon a registered rent-note to enable B to run 
it on hire. C did not encourage sale of lorry by B by his presence, etc., and was 
not aware of subsequent sale by B to A. A was cognisant of mortgage or at 
least there was evidence to put him on an enquiry— Held that A gets no title 
because the principle of market overt has not been introduced in the Indian law, 
and secondly, A is not an innocent purchaser and therefore plea of market overt 
is not available to him— Rameshwar v. Tarasingh, AIR (1958) Raj 269. 


(ii) Hiring at a rental and the acquisition of goods upon payment of the 
price by instalments have different legal consequences. Where the transaction 
is a sale, notwithstanding the proviso about the property in the goods remaining 
jn the original owner until the entire purchase price has been paid, a third party 
can obtain title to the goods against the owner provided he is a bona fide 
purchaser for value— Narayan v. Laxmi Narasimham , AIR (1955) Hyd 104 : ILR 

(1955) Hyd 25 (FB) See AIR (1934) Nag 78 : 30 NLR 213 : 148 IC 822 which 
was a case of sale and not of hire with option to purchase. 


(iii) Where in a sale of shares through a broker the evidence given by the 
purchaser shows that there was nothing which could make the purchaser 
suspect the bonafides of the broker, and he had satisfied himself before 
purchasing that the broker had full authority to sell, the evidence adduced by 
him shifts the burden on to the. owner. This was a case of blank transfer— 

Rama Rao v. Dasarthy Rao, AIR (1955) Mys 43 ; ILR (1954) Mys 434 See 15 
AC 267 ; AIR (1922) Bom 303. 


To create a valid pledge binding on the real owner the pledger must be in 

judicial possession of the goods, and mere custody will not suffice. So a wife 

in charge of her husband’s articles of jewellery, as custodian on his behalf 
cannot make a valid pledge of them. (24 B 458). ms Demur, 


Where one person purchases shares through a mercantile agent and the 
agent while coming into possession of those shares obtains a loan on basis of 
those shares without consent of the purchaser, the transaction is invalid under 
the first proviso to this section, and is not binding on purchaser. Jute and 
Distributors v. Sushil Kumar Gupta , AIR 1974 Cal 386 ; 78 Cal WN 962. 

So also where a person bought an article from a gratuitous bailee thereof 

application!*’ LbR (1893-19(W), 3137 :t Vc ' ‘ h * »avmg n<i 

Where a vendee allows the vendor to retain possession of goods after sale 
a third party purchasing from such vendor, under the belief that he was 
the owner, acquires a good title, which could not be impeached bv the venHee 

H ™ ^ 81 PLR «*» 6 Bur LT 238 : 5 Rang ST See sSta n 


Again, the rule contained in the proviso does not apply where 
possession is entirely beyond the control of the owner. (8 B 501.) 


such 
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Under ordinary circumstances, a bona fide purchaser of goods from a 
woman’s husband acquires a good title to them, and the woman cannot recover 
them whatever her interest may be. UBR (1892-1896) 303 (305). 

Where a Burman husband and wife are joint owners of property, a bona 
fide purchaser of the property from the husband, who is in possession of the 
property, acquires a good title thereto. UBR (1892-1895) 303. See also Sec¬ 
tion 28 infra. 

In the absence of any evidence as to how a vendor has the possession of 
property, which he sells, the presumption is that a purchaser is entitled to retain 
it, having obtained possession bona fide (22 B 540.) 

“Mercantile agent.”—As to who are mercantile agents. See Notes under 
Section 2 supra. 

“Document of title' —( See notes under Section 2 supra)— Under Contract 
Act, Section 108 and T. P. Act, Section 137 there is now a statutory recognition 
of a delivery order as a document of title and under it the transferee acquires a 
title to the goods. (38 Cal 128 ; 10 IC 859.) 

These delivery orders pass from hand to hand by mere indorsement. (38 
C 127 : 10 1C 859). 

According to the invariable course of dealing, in the Calcutta jute trade, 
delivery orders are issued only for cash payment and they are dealt with in the 
market as absolutely representing the goods to which they relate. [{Ibid.)] 
See also 46 lnd Cas 86 : ! 0 Bur LT 92 : 42 Ind Cas 829 : 1 1 SLR 56. (Test 
to find out whether a document is a document of title or a document showing 
tide, 1 see 40 Ind Cas 86 : 10 Bur LT 92)]. 

1. The definition in Section 4 of Act XX of 1844 may be used in cons¬ 
truing the expression “document showing title” in Section 108 of the 
Contract Act. But it cannot be so used in construing the expression 
“instrument of title” in Section 103, which relates to a subject-matter 
entirely different from that Act. 14 Bom 57 (68). 

Mate’s receipt.—A consignor of goods delivered them to a shipping com¬ 
pany for transit and received a document called mate’s receipt. The 
company was to deliver the goods to the shipper or his nominee at 
the place of delivery. There was a circular of the company to the 
effect that the goods would not be delivered without production of 
the so called mate’s receipts. The shipper pledged the receipt with 
i money-lender but obtained delivery of the goods without production 
of the receipt In a suit by the money-lender for damages against 
the shipping Co., held , that the mate's receipt as it was called could 
not be regarded to be a negotiable security nor a bill of lading, nor 
a document of title, and that no practice of general application 
among .merchants existed by which such a receipt was regarded as 
negotiable in the ordinary course of business. The document being 
a simple ordinary receipt for goods, the shipowner was not liable to 
the assignee in the absence of notice to him. The circular was only 
intended to afford protection to the company which the company 
could give up if satisfied of the identity and solvency of the owner 
and it did not give the assignee a cause of action against the shipping 
company. 22 IC 311 : 41 Cal 670 : 18 CWN 457 : 12 AU 211 : 15 
MLT 193 : 7 Bur LT 40 : 19 CLJ 265 : 16 Bora LR 298 : (1914) 
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“Good faith”.—The expression “good faith” is not defined in this Act or 
in the Contract Act, and the definition in cl. 3. of the General Clauses Act, 1897, 
does not expressly apply to the terms as used in this Act or the Contract Act. 
(See 12 Ind Cas 809 : 4 Bur LT 128). Now the definition in Section 3 of Act 
10 of 1897 will apply because Act 30 of 1930 is a Central Act made after the 
commencement of Act 10 of 1897. See Section 62 (2) of the English Act. 
(Mere good faith of purchaser or pledgee is not enough to confer a good title 
on him ; be must also show that by some act or omission the real owner 
has forfeited his right to get back his possession. (1 Bur LJ 164 ; AIR 1923 
Rang 98). 


MWN 163 (PC). See notes under Section 2 supra ; 55 Ind Cas 239 : 
12 Bur LT 184 : 44 Cal 670 : 40 Bom 630. 

Under Sections 108 and 178, Contract Act, a document of title is a nego¬ 
tiable instrument to the extent that the possessor of it can give a '. alia 
title to the goods represented thereby to the vendee or pled 0 .j. The 
principle underlying these sections cannot operate in favour of a 
mere agent. In the absence of evidence to show a mercantile custom 
that an unendorsed railway receipt is used in the ordinary course of 
business as proof of the possession or control of goods, unendorsed 
railway receipt is not a document of title in the hands of a person to 
whom it is sent. There is no authority for holding that possession 
of it by a certain person justifies another person in regarding the 
possessor as duly appointed agent. (50 All 227 : 27 ALJ 1029 * 108 
IC 557 : AIR 1928 All 145). 

Share certificate allowed to be with broker—Transfer by latter—Estoppel._ 

Where the owner of shares either signs the transfer forms and delivers 
the same with the share certificate to a broker, or where he allows 
them to be in the broker’s possession, knowing that they are in such 
a condition that a broker can deal with them, and thereby enables 
him to part with them to another who takes them bona fide for value 
without notice, then the true owner is estopped from questioning 
the title of the purchaser who has taken them upon the faith of the 
apparent authority of the broker to deal with them. Such a bona fide 
purchaser gets a legal and equitable title under his purchase and can 
register himself as owner. (66 IC 726 : 23 Bom LR 1144: 46 Bom 
489 : AIR 1922 Bom 303. See also 46 Cal 342 : 22 CWN 1042 • 48 
Ind Cas 966 : 46 Cal 331) 

Share certificates accompanied by transfer deeds endorsed in blank by the 
registered holder are not negotiable. With reference to such blank 
transfers duly signed by the registered holder of the shares the rule 
is each prior holder confers upon the bona fide holder for value of 
the certificate for the time being an authority to fill in the name of 
the transferee and is estopped from denying such authority, and to 
this extent, and in this manner but no further he is estopped from 
denying the title of such holder for the time being. Plaintiff claimed 
to be the owner of 25 jute shares which they purchased from the 
defendant L on 7-5-1917 and got their names registered in the books 
of the company. At the time of the sale the plaintiff, obtained 
possession of the certificate for the said shares and a blank transfer 
deed signed by the registered holder. The defendant L, bought the 
said shares from one U, who fraudulently obtained possession of 
them from the defendant S , who was the owner of the said shares. 

It was not clear what was the nature of the transaction between the 
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28. Sale by one of joint members. —If one of several ininf 

owners of goods has the sale possession of them by permission of 

co '°'! ners ’ i he P ro P e rtv in the goods is transferred to any per- 
?,? j >, buys r “r" of such j° int owner in S°0d faith and has not 

authority to°sell he C ° mraCt ° f Sa ' e n °‘ iCe that the sdler has no 


COMMENTS 

[See also Comments under Section 27] 

. t spa i • . - . .—Sec Section 108, Indian Contract Act, Exception II • and 
the English Factors Act. ’ 

.. Previous and present state of law compared.—See Comments under Sec¬ 
tion 27. 

Reason of the Rule in the Section.—This exception to the general rule 
contained m Section 27 para (1) is designed to protect the bona fide purchaser 

11S i? e er P ossess * on anc ^ ^ as no reason t0 suppose that he is not 

entitled to sell. This exception refers to the case where one of several joint 

owners has, by the permission of the co-owners, possession of the goods, and 

sells to a bona fide purchaser. In this exception as in the first, it is to be 

observed that, if there was possession alone unaccompanied by consent of the 

other owners, the purchaser’s title would not be any better than that of the 

person from whom he purchased. (See Shephard and Cunningham’s Contract 
Act, 6th Ed., p xlix). 

Illustration. Where one member of a joint Hindu family is found to be 
in possession of any property, the family being presumed to be joint in estate, 
the presumption is, not that he was in possession of it as separate property 
acquired by him, but as a member of a joint family.; (11 BLR 193). 

One of several co-owners holding a jewel in his safe custody is a person 
in such possession as is contemplated by this section [1 PR 1895. See also 
UBR (1892-1896) 303]. 

29. Sale by person in possession under voidable contract.— 

When the seller of goods has obtained possession thereof under 
a contract voidable under Section 19 or Section 19-A of the 
Indian Contract Act, 1872 (9 of 1872) but the contract has not 
been rescinded at the time of the sale, the buyer acquires a good 
title to the goods, provided he buys them in good faith and with¬ 
out notice of the seller’s defect of title. 

COMMENTS 

Analogous Law. —See Section 23 of the English Sale of Goods Act and 
Section 108, Contract Act. 

Previous and present state of law compared.—The Select Committee said : 
“The second suggestion is that the words at the end of clause 29, relating to 
offences, should be deleted. The present law on the subject is contained in 
• Exception 3 of Section 108 of the Indian Contract Act, 1872, which is as 
follows :— 
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“When a person has obtained possession of goods under a contract 
voidable at the option of the other party thereto, the ownership • 
of the goods is transferred to a third person who, before the con¬ 
tract is rescinded, buys them in good faith of the person in 
possession ; unless the circumstances which render the contract 
voidable amounted to an offence committed by the person in posses¬ 
sion or those whom he represents”. 

The above exception presupposes a contract, and does not apply unless 
there is a contract. Where goods are obtained by theft, there is no contract, 
and the exception does not apply. The thief has no title and can give none. 

Where goods have been obtained by fraud, the person who has obtained 
them may either have no title at all, or a voidable title, according to the nature 
of the transaction. If the nature of the fraud be such that there never was 
a contract between the parties (as, for instance, A obtains goods from B by 
falsely pretending to to A”s agent though buying on his own account) then 
the person who, so obtains the goods has no title, and can give none. In this 
case also there is no contract between A and B. But if A buys goods from B 
and the price is paid partly in cash and partly by giving a bill purporting to 
be accepted by X, and A then -ells the goods to C, and it turns out that X was 
a fictitious person, and that B was defrauded, there is a contract which B may 
affirm or rescind at his option. In other words, to use the language of Exception 
3, there is ‘a contract voidable at the option of the other party thereto’. But 
the contract was procured by A by cheating B , and cheating is an offence under 
Section 415 of the Indian Penal Code. The contract having been pro¬ 
cured by an offence the property in the goods does not, under the existing 
Indian law, pass to A , though it does under the English law. This is indeed 
a hard case, and it is proposed to amend Section 108 by eliminating the words 
at the end beginning with ‘unless the circumstances’ etc. At the same time to 
make it quite clear to what cases clause 29 applies, we have in that clause 
specifically referred to Sections 19 and 19-A of the Indian Contract Act, 1872. 

A contract under these sections is voidable on the ground of misrepresentation 
fraud, coercion or undue influence. * 


This first condition necessary for the • application of clause 29 as now 
drafted is that there must be a contract. It is clear that there can be no contract 
where goods have been obtained by theft, as defined in Section 378 of the Indian 
Penal Code, or by extortion, as defined in Section 383 of that Code. Clause 29 
as drafted by us will not apply to this class of cases. The principal change made 
by clause 29 in the existing law is that a person buying in good faith from a per¬ 
son who has obtained possession‘of goods under a voidable contract acquires a 
good title to the goods, even if the contract was induced by fraud amounting to 
cheating 6 


A similar clause in respect of pledges has been inserted in the Indian 

Contract (Amendment) Bill. That clause will be Section 178-A of the Indian 
Contract Act, 1872. 


‘ The above changes have been suggested in many of the opinions from the 
commercial bodies . (Report of the Select Committee .) 

t . ft T1 ? e 'F ec } is that Section 29 makes a distinction between cheating and 
theft. In the former case the person who has obtained possession by cheating 
can confer title ; but not in the latter case. It is doubtful whether there if 
justification under Indian law for the distinction between theft and cheating 
made by the Select Committee in their Report on clause 29 of the Bill Under 
Section 24 of the English Sale of Goods Act on the Conviction of the thief 
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the property in the goods revests in the owner automatically. Our law is 
different. Section 517 of the Criminal Procedure Code deals with possession and 

appears to have been committed to any person daimi^gTo be SitW ,o 

possession thereto. There is no warrant for not applying Section 29 where the 
seller obtains possession by theft. nere tlie 


Reason of the rule m the section.-This exception to the general rule 
contained in Section 27 para^ (1) operates in favour of the bona 2 su£ 
purchaser of goods from one who is in possession of goods under acontraci 
voidable at the option of the vendor. If, for example, the original ^enS 
has been induced to selby some misrepresentation on the part ofthebuye? 
he is entitled to avoid the contract on discovering the misrepresentation bui 

this right exists only so long as the interests of no third person have intervened 

?[• there fore before it is exercised the purchaser has sold to a sub-purchaser 

takeS an ‘defeasible title.” (See Ship & Cum ContraS 

Illustrations. (1) B induces A to send him jewellery on approval bv 
falsely representing that he has a good customer for it. He then pledges the 
goods with C. B then induces A [ to invoice the goods to him representing that 
C requires credit. A cannot avoid the sale to B and recover the goods fom 

Cunless he can affect him with notice of the fraud. (WhitehornBrothers v 
Davison, (1911) 1 KB 463, CA See also 15 MLJ 375). 

,. -T pretending to be Sir G. B., goes to a jeweller and buys a ring 
which is not paid for. X then p edges the ring with a pawnbroker, who takes 
it in good faith. The pawnbroker gets a good title, for there was a defacto 
contract between the jeweller and X [Phillips v. Brooks, (1919) 2 KB 243 • 24 
Com. Cas. 263. See also Pierce v. London, WN (1922), p. 170 (CA)]. ’ 

(3) B has a room at 37, Wood Street. There is a reputable firm in the 
same street trading as ”W. Blenkiron & Co.” B orders goods in the name 
of “Blenkiron & Co. and A, thinking he is dealing with “W. Blenkiron & 
Co. . supplies them. There is no contract between A and B and B cannot give 
any title to a sub-purchaser. ( Cundy v. Lindsay, 3 App. Cas. 459 HL). 


Sale or Pledge under a Voidable Title.-Where the seller of goods has a 
voidable title (Cundy v. Lindsay, (1878), 3 App. Cas. 459) thereto, but his title 
has not been avoided (Clough v. London and North Western Railway Co., (1978) 
LR 7 Exch. 26 Ex. Ch.) at the time of the sale, the buyer acquires a good title 
to the goods provided he buys them in good faith and without notice (Jones v. 

Gordon, (1877) 2 App. Cas. 616), of the seller’s defect of title (Hooper v Lane 
(1857) 6 HL Cas. 443). See also Section 178 infra P 


Similar principles apply to a pledger, whose title is voidable by the person 
from whom he bought the goods. In such case the seller’s right of avoiding 
the sale is subject to the right of the buyer’s pledgee in good faith and without 
notice (Attenborough v. St. Katharine's Dock Co., (1878) 3 CPD 450 CA See 
now Section 178-A Contract Act). 


A title may be voidable not only with respect to the whole right of 
property in the goods, but also with respect to a limited interest therein, as for 
example, where the seller of goods has fraudulently obtained possession of them 
from a person having, as against him, a special property therein (Pease v 
Gloahec , The “Marie Joyseph ”, (1866) LR 1 PC 219). 

Section does not apply unless the property as well as the possession in the 
goods have passed to the seller (Ibid). 
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Disposition of owner as affecting an equitable right.—The owner of goods 
which, or the proceeds whereof, are subjected to an equitable right of a third 
person may pass a good title, thereto to a buyer in good faith and without 
notice of the equitable right. [Lempricre v. Pasley, (1788) 2 Term Rep 485 

490]. ’ 

30. Seller or buyer in possession after sale.—(1) Where a 
person, having sold goods, continues or is in possession of the 
goods or of the documents of title to the goods, the delivery or 
transfer by that person or by a mercantile agent acting for him 
of the goods or documents of title under any sale, pledge or other 
disposition theieof to any person receiving the same in good faith 
and without notice of the previous sale shall have the same effect 
as if the person making the delivery or transfer were expressly 
authorised by the owner of the goods to make the same. 

(2) Where a person, having bought or agreed to buy goods 
obtains with the consent of the seller, possession of the goods or 
the documents of title to the goods, the delivery or transfer by 
that person or by a mercantile agent acting for him, of the goods 
or documents of title under any sale, pledge or other disposition 
thereof to any person receiving the same in good faith and with¬ 
out notice of any lien or ether right of the original seller in 

respect of the goods shall have effect as if such lien or right did 
not exist. & 


COMMENTS 

Analogous Law.—See English Sale of Goods Act Section 25 Pnoii.t, 
Factors Act, Sections 8, and 9 and Section 108 of the Indian Contract Act 8 H 

Previous and present state of law compared.-The Select Committee said • 
This clause is new. It provides for the case of a sale bv a selleT c 
possession of goods sold by him. It is a reproduction of Section 25 <.,K h f 
(I) of the English Act, which again is based to a large extent on ’Secfen R°f 

English Factors Act, 1889, it was held that ifthe bu V e r fo h? l„ ° f the 
mence, left the goods and documents of title in the hands of th» co °ye- 

enacted to remove the hardship caused by the common law rule. 1 A t was 

Section 30, Sub-cl. (2), provides for the case of a sale hv a w* • 

ing possession of goods with the consent of the seller where ^hi^• ^ tai ?‘ 
was one on credit. It is reproduction of Section 25’ snh s ° r ;?l na ] Salc 

English Act, which again is based to a large extent on’Section 9 of th^F f v'u 
Factors Act, 1889. Before the enactment of Section 9 of he Fnll l | ngI,sh 
Act, it was held that a sale or pledge of goods or documems of Ht 
by the buyer does not defeat the unpaid seller’s rights the reason o? l ° ^.° ds 

the English Factors Act was enacted to remove the hardshf^'c S ?1. n 9 
common law rule referred to above. The words “other riehfof th^ the 

respect to the goods" in clause (2) of the Bill relate inter a/S toVSeht which 

a seller may have to avoid a contract on any of the grounds on u/hi^ ght * ch 
can be avoided. grounds on which a contract 
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Sub-section (2) of Section 25 of the English Act provides that the delivery 

or transfer by the buyer in person “shall have the same effect as if the person 

making the delivery or transfer were a mercantile agent in possession of the 

goods or documents of title with the consent of the owner.” Instead of those 

words we have substituted, to avoid the use of the expression “mercantile 

agent the words “shall have effect as if such lien or right did not exist.” 

The change in the language, we think, does not make any difference in the 
result. 

There was some difference of opinion on the question as to whether the 
protection to a purchaser from a seller or buyer in possession should be extend¬ 
ed also to a purchaser from a mercantile agent acting for the seller or the 

• - • ^ is new ; it provides for the additional cases 

in which a buyer may acquire a good title ; we have not therefore considered 
it desirable to extend the protection to a purchaser claiming from a mer¬ 
cantile agent acting fora seiici ui c buyer. It need hardly be said that no 
express provision is necessary in regard to a sale effected by a person duly 
authorized by t' ; e seller or f he buyer in possession. 

Having regard to the changes which we have made in Section 108 of the 
Indian Contract Act, we think it is desirable that Section 178 of that Act should 
be amended so as to make it consistent with the provisions of clause 27 of the 
Bill.” ( Report of Special Committee ). 

The Second Select Committee said : “We have amended clause 30 by 
adding, in two places, the words ‘or by a mercantile agent acting for him’. This 
has rendered it necessary to define the expression ‘mercantile agent,’and we 
have defined it accordingly in the definition clause. We have used this term 
also in clause 27 of the Bill and in clause 2 of the Indian Contract (Amendment) 
Bill.” (Now Act IV of 1930). (Report of Select Committee). 

Sub-Section 1.—This sub-section was recently considered by Mallick, J., 
of the Calcutta High Court in Parbati Debi v. Lachminarayan, AIR (1957) Cal 
551. The facts were as follows :—The plaintiff purchased a secondhand 
motor car from B the owner who was well-known to the plaintiff. Imme¬ 
diately thereafter a hiring agreement was executed whereby B would be entitled 
to use the car as hirer. No registration of the transfer was effected as required 
by the Motor Vehicles Act, nor was intimation given to the Motor Vehicles 
Department of the agreement of hire as required by the Motor Vehicles Act 
and Rules. There was no transfer of insurance and the existing insurance 
was allowed to continue in favour of B. Registration book and insurance 
certificate were made over to B by the plaintiff. B , thereafter representing that 
he was the true owner, sold the car to the defendant. The court held that the 
plaintiff had committed a breach of duty under the Motor Vehicles Act and . 
Rules to get himself registered as owner as also of duty to give notice of 
hiring agreement to the Department. These defaults were serious and by 
her conduct the plaintiff definitely held out B to be the owner of the car and 
therefore the plaintiff’s suit for declaration that she was the owner of the car 
must fail. The court distinguished Central News burry Car Anation , Ltd. v. 
Unity Finance, Ltd., (1956) 3 AER 905 where at the foot of the page of the 
registration book where the names of the registered owners were noted the 
following words appeared : “Important : The person in whose name a vehicle 
is registered may or may not be the legal owner of the car.” English cases 
are not of much assistance in India because the doctrine of larceny by trick 
does not apply to India as held by the Supreme Court in AIR (1954) SC 
181. Mere negligence does not create estoppel which depends upon a duty 
as laid down by Lord Summer in Commonwealth Trust v. Akoyotey , (1926) AC 
72. Mallick, J., also held, following the Staffs Motor Guarantee Ltd. v. 
British Wagon Co., ( 1934) 2 KB 305, that in order that Section 30(1) may 
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apply possession by the seller must be qua seller. In the jural relationship 
between the parties has altered and the possession is no longer that of a seller 
but of a hirer or bailee the operation of Section 30 (I) is excluded. There 
®2- r not be *u CtUa «i phys * cal del,ve ry of the goods sold to the buyer and 

^ - d£r , a h u rmg agreement ’ bllt 11 's sufficient if it is 
established that after the sale the seller was holding under a separate hiring 

vviiicnt* 

Sale not Protected by Sub-section (1).—A sale by receiver in pursuance of 
, order, even if the court order be made by consent of parties. In suit by 

‘f u 0t Sa !. e by Seller in P° ssessiorl seller, even if the receiver 

4S/™"”'* N °"‘ ™ r V ' 

S 3 SST- 3 T 

6). General Clauses Act 10 of 1897 ; Section 3 (42? ’’ ’ ’ 

title ,“ A 5 reed t0 buy.”—Where the buyer has bought, no question of 

S. fhe“ Ikr n SSiS C 3 t , h ,h ;i * SP ' dal "* ht «y. * agreement? £ Served 

Dodsley v. Varley ( 840) 12 Ad & If «7)'ll T* h PCSS ,l“ , ? n be ' ns m the NeO 
to buy the Question of . ■ E • 632 )' ® ut where the bu V er has only agreed 

471 •iTsi S /n n property is involved. (Helby v. Matthews (189^1 A C 

sSSr f n?. fe 5 oi 4 

22 OBD 364 C\\ d y C 0n un , Sale of Goods Act (Hingill v. Marker 

'' r sswar 

fulfilment r b ' ° f eXChange ’ but transfers the bill of lading to X in 

v g s 

BLR 1,02 " 6 bS LT 23?: 5 ,33) 27 PR 1902 : ** 

SfSTS SftjSBSfcS f • (STKSS? S5 

thereof (Shenstone & Co. v. Hilton (1894) 2 OR4ST 96 786 ^ 

agreement for sale, pledge or other disposition th^ l 5 f’, under an y 

n W)' 2 B K B 50 a L-A ,'a„r°3 h “, lh (9P enheim e r v. FrarrJ 3 

m?w ^ I? • rX“°r h , ( ^ “rr <' Wn7l« 

Channel Steam Packet Co., (1899) 1 QB 643 CA^of the^" * ? ns J° l 
in respect of the goods has the <u»nL ^.°/ L the original seller 

the delivery or transfer ’were a mercantile Len^i^ 6 perso . n makin g 

goods or documents of title with the consent of the o° ssessi °' a of the 
v. Usborne, (1844) 7 Man & G 678). 1 f the owner - (Jenkyns 
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pay for it but sells it to a bona fide purchaser. Subsequently B's solicitor dis 
approves the conditions of sale of the land. The nurcE ofth 

KB 480°CA).' tle theret °’ f ° r B ,<agreed t0 buy it '” {Marten v ■ Whale > (1917) 2 

tn nnr^r P ossession u " der tore purchase agreement has only an option 

under ^ d C0 ”| ec J u ® n tly is not a person who has “agreed to buy goods” 

unde r this section. (See Behsze Motor Co. \. Cox, (1914) * KB 244 -See also 

LB L 3l l -^I 5 , 99 ’ 45 Mad 173 = 42 MLJ 32 : 40 IndCas 
888 , 67 Ind Cas 638 ; 3 Lah LJ 249 : 59 Ind Cas 965 noted under Section 72 

supra. ( But see Lee v. Butler, (1893) 2 QB 318 cited supra). 

nnccs Sub-cl. (2) “with the consent of the Seller. "-Consent by the seller to the 

means a consent 

• ( Ca [ ,n ' J - P oc k et t s Bristol Channel Steam Packet Co., (1899) 1 OB 

!~ 3 £ A) , Ac^*d:r.g!y. —h , consent is valid, notwithstanding that it is 
induced by fraud, (Pease v. Gloahec, The “Marie Joseph." (1866) LR 1 PC 

9) provided the fraud be not such as to nullify the consent, ( Openheimer v. 

hvThTh^ V / aU ’ v 9C7 i " KB u 50, CA) ° r is given sub J ect t0 ‘he fulfilment 
by the buyer of some condition subsequent, and such condition is not fulfilled. 

{Gurney v. Berhrend, (1854) 3 F. & B 622). 

Sub-section (2), clearly recognises that a buyer or his mercantile agent 
can p edge goods by transferring the documents of title thereto ; and a bona 
fide pledge is protected from the buyer against any claim by the owner based 
on len or any other right still left in him. If the purchaser becomes the 
owner, cannot pledge the goods, at all by the transfer of documents of title, 
e protection given under this sub section to a bona fide purchaser becomes 
unnecessary. Morn Mercantile Bank Ltd. v. Union of India, (1965) 35 Com 
Cas 629 : (1965) 1 SCA 187 : AIR 1965 SC 1954 (196o/ * ’ 

Where the transfer of possession is voidable merely by reason of its 
being induced by fraud which can be rescinded at the option of the owner, 
the consent which followed false representation is a sufficient consent within 
he meaning of Section 30 (2). But where the fraud induced an error regard¬ 
ing the identity of the person to whom, or the property in respect of which, 
possession was given, the whole thing is void and there is no consent in the 
sense of an agreement of two persons on the same thing in the same sense. 

It does not make any difference in the application of this rule if the fraud or 
deception practised by a person in obtaining possession of goods from the 
owner is of such a character as to make him guiUy of criminal offence, 
Central National Bank Ltd v. United Industrial Bank Ltd, AIR (1954) SC 181 : 

(1954) SCJ 54: (1954) 1 MLJ 87 : (1954) MWN 191 : 94 CLJ 1 : (1954) SCR 
391 : (1954) SCA 1133. v 7 


Where a person who has agreed to buy goods pledges them (Inglis v. 
Robertson, (1898) AC 616) .for an antecedent debt or liability, the pledgee 
acquires no further right to the goods than could have been enforced by the 
pledgor at the time of pledge. 

As the buyer has only to “ obtain” possession of the goods or the docu¬ 
ments of title to the goods with the seller’s consent any subequent revocation of 
the consent is immaterial. (Cahn v. Rockett's Bristol Channel Steam Packet Co., 
(1899) 1 QB 643, (A) .per Collins LJ at p. 658, unless of course, the buyer’s 
disponee is aware of this, as such knowledge would negative his good faith. 

The delivery of goods to the railway, the title in them passed to the 
consignee. Where the seller is authorised or required to send the goods to the 
buyer, delivery of goods to carrier for the purpose of transmission to the buyer 
is prima facie deemed to be a delivery of goods to the buyer. Union of India 
v. National Coal Development Corporation Ltd., 1972 MPLJ 32 at p. 35. 



CHAPTER IV 

PERFORMANCE OF THE CONTRACT 

31. Duties of seller and buyer.—It is the duty of the seller 
to deliver the goods and of the buyer to accept and pay for them, 
in accordance with the terms of the contract of sale. 


COMMENTS 

Analogous law.—See Section 27 of the English Sale of Goods Act, and also 
compare Section 51 of the Indian Contract Act. ’ - 

Previous and present state of law compared.—The Select Committee said . 
“^he clause is based on Section 27 of the English Act. Although there is no 
specific section corresponding to it in the Indian Act, it is implied in Section 
51 of the Indian Contract Act. We think a separate section is desirable.” 
(Report of the Special Committee). 

Principle of Section.—“Having dealt with the effects of sale, first as bet¬ 
ween seller and buyer, and secondly as between the buyer and third parties the 

Act proceeds to determine what, in the absence of specific agreement are the 
reciprocal rights and duties of the parties in the performance of their contract 
(Sections 31-44). It is the duty of the seller to deliver the goods and of the 
buyer to accept and pay for them in accordance with the terms of the contract 
of sale (Section 31) In ordinary cases the seller’s duty to deliver the goods 
is satisfied if he puts them at the disposal of the buyer at the place of sale The 
normal contract of sale is represented by a cash sale in a shop. The buyer navs 
the price and takes away the goods : “Unless otherwise agreed, delivery of the 
goods and payments of the price are concurrent conditions.” (Section 321. But 
agreement, express or implied, may create infinite variations of the normal 
contract. It is to be noted that when goods are sent to the buyer which he 

“ re r J . eCt ’ an i doeS ', 10t u re j ect > he is not bound send them back 

them^SecUon 43).” ' he intimates to the seller his refusal to accept 

sections^ eliVery ' '* SeCti ° nS 2 and 33> (See notes under those 

“Accept 1 ’.—As to what constitutes 
Section 42. 

“Price” and “payment”.- 


“acceptance” by the buyer, See 


.—See Sections 9, 10 and 32. 

Duties of seller and buyer in general.—Jt is the duty of the seller t^ 
the goods contracted for [Thomson Brothers v. Thomson (1885) 13 R fr/Tf 

pay (Laird v. Pim\ w 

474), for them in accordance with the terms of the contract of sale <r„i ,, 
and Burma Steam Navigation Co. v. De Mottos , (1863) 32 LJ (OB) 322 W 
5 Cal 1 at p. 5. (No man is bound to take, nor can he be coipefled to oav 

dance with the bargain entered into. (15 Cal 1 at p 5) 8 cor ~ 

SGA—9 
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The words “sell” and “sale” referred in Section 3 of Essential Com¬ 
modities Act (10 of 1955) and in the Levy Sugar Supply (Control) Order 1979 
have to be read and given the same meaning as in * the Sale of Goods Act. 
In a statutory sale in the absence of any agreement to the contrary whilst 
the seller is obliged to sell and then deliver the goods under the sanction of 
law, the buyer is equally bound to tender the price i hereof against delivery, 
A compulsory statutory sale of Sugar by the producer under the Act mandates 
the concurrent tender of price against the delivery of sugar and not merely a 
deferred payment therefor, unless it is otherwise agreed between the parties. 
[ Vishnu Sugar Mills Ltd. v. Food Corporation of India , AIR 1987 Pat 23 (FB)]! 

“In every contract of sale”, says Watson, “there is involved a contract on 
the one side to accept, and on the other to deliver.” “If,” says Martin, B. “one 
buys goods of another in the possession of third party, the vendor undertakes 

that they shall be delivered in a reasonable time.If I buy a horse of 

you in another man’s field, it is part of the contract that if I go for the horse I 
shall have it.” The general obligation to deliver may, however, be modified by 
the terms of the contract ( See Section 62 infra). As Lord Blackburn says, 
there is no rule of law to prevent the parties from making whatever bargain they 
please. 1 ( Calcutta Co. v. De Mattos , (1863) 23 LJQB at p. 328). 

If the goods contracted for are existing goods, similar goods afterwards 
cannot be delivered. [Thomson Brothers v. Thomson , (1885) 13 R (Ct. of Sess.) 
See also Section 20 Supra], and the goods must conform to the contract in des¬ 
cription and quality or fitness ; they must be in a deliverable state, and be of 
the proper quantity and not mixed with other goods and the seller must have 
the right to sell them. (See also Sections 15 and 16). 

The parties may make what bargain they please. Thus, they may agree 
that delivery shall be made to a carrier or at the destinction of the goods. 
(Calcutta and Burma Steam Navigation Co.v.De Mattos , (1863) 32 LJ (QB) 
322, per Blackburn, J. at p. 328) or they may agree that delivery to a carrier 
shall be sufficient, yet that the price, on the whole or in part, shall not be 
payable unless the goods arrive at their destination. Again the contract may 
be conditional thus, e.g., delivery may be made conditional on the buyer’s 
request. (Bowdell v. Parson*, (1808), 10 East. 359). Where the mode of de¬ 
livery is not stated in the contract, it may be shown by trade usage. (Robinson 
v. United States, (1871) 13 Wallace 363). Vendor is not bound to pay the 
price unless the purchaser is ready and willing to perform his part of the 
promise. (16 SLR 278 : AIR 1923 Sind 50). In the case of reciprocal agree¬ 
ments, if one of them cannot be enforced, the other need not be performed. 
(106 IC 843). 


32. Payment and delivery are concurrent conditions.— 

Unless otherwise agreed, delivery of the goods and payment of 


1. Thus, where the seller gives the buyer a delivery order for the goods 
it may be a condition that the order should be given up to the ware¬ 
houseman before the buyer can get the goods. (Bartlett v. Homles, 
(1853) 22 LJCP 182); or that delivery should be made on buyer’s 
request. (4 Cal 252) ; Seller need not deliver the goods where buyer is 
at fault. (See 30 Bom LR 837). 

In a case where wine stored in a warehouse was sold, and the seller 
afterwards pledged the wine to warehouseman, who had no notice of 
the sale, North J., held that the warehouseman acquired no title, for 
as between the particular parties, the seller was not in possession 
when he effected the pledge. (Nicholson v. Harper, (1895) 2 Ch. 415). 



S. 32J 


PAYMENT AND DELIVERY CONCURRENT CONDITIONS 


131 

the price are concurrent conditions, that is to say, the seller shall 
be ready and willing to give possession of the goods to the buyer 
m exchange for the price, and the buyer shall be ready and 
willing to pay the price in exchange for possession of the goods. 

COMMENTS 

aUn ci” a,0g c! ,S ^u V S J e 8ection 28 ofthe English Sale of Goods Act and 
also Section 51 of the Indian Contract Act. 

said-Th V i° US a "? P. resen ‘ state u °f Jaw compared.—The Special Committee 
said . The general rule is that the obligation of the seller to deliver and that 

ot the buyer to pay are implied concurrent conditions in the nature of mutual 

.conditions precedent, and that neither can enforce the contract against the 

other without showing performance or offering to perform or averring readiness 

Md fiS mg ™ S t0 !f rf ? rn ? hlS ? wn P romise - (Benjamin on Sale!, pp. 682 
and 683). The words unless otherwise agreed’ save sales on credit or such 

special contracts as c.i.f contracts The rule has been embodied in Section 28 

he English Act and h a s_ been adopted in this clause. The principle of the 

h£ Ind ' an C ° ntraCt Act ” 1 ( R Wort of the 

of ill,,S,ra,ions arc eiv '" n Section 51 

(a) A and B contract that A shall deliver goods to 3 to be paid for bv 
B on delivery. y 

A need not deliver the goods, unless B is ready and willing to pay 
tor the goods on delivery. b F J 

B need not pay for the goods, unless A is ready and willing to 
deliver them on payment. s 

A and B contract that A shall deliver goods to B at a price to be 

paid by instalments, the first instalment to be paid on delivery. 

A need not deliver, unless B is ready and willing to pay the first 
instalment on delivery. 6 v y ne nrst 

B need not pay the first instalment, unless A is ready and willing 
to deliver the goods on payment of the first instalment S 

Other illustrations -(1) Sale of hops under c.i.f. contract to be shinned tn 
Hull, terms “net cash’’. The seller tenders the shipping documents 
to the buyer, while the goods are at sea. The buyer must paTthe 

/S ,T h T Wa T, g f ° r the arrival and lamination of the goods 
(Biddel Brothers v. Clemens Horst Co., (1912) AC 18 HI 

the judgment of Kennedy, (1911) 1 LJ, KB 934 CA)’ (A uF 
on delivery” See 16 Cal at p. 422). ’ t0 cash 

Where a man went into a restaurant and ordered dinner and after 
dining, said he could not pay for it, having onlv half u- 

it was held that he could be convicted of obtaining P C redit bv fraln’ 
nu If obtaining goods by false pretences. (R y Jones 

“chalmSf “* agr ""’“' f ° r C " di ' “ n,il »“ i" 

SI' °The , S?,oTfs“h!’p e MttS^, B S b £ « Serttm- 

c.™o. bo go, off forThree mom'C ’md to hS 

Unless there is a total loss of the commercial ohiert tu epaired - 
the buyer cannot reject the goods on the ground J t hat they havenot 


(b) 


( 2 ) 


(3) 
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“Unless otherwise agreed ”, (i. e.) the rule is a rule of construction and no( 
of law, and may be rebutted under Section 62. ( See Every Day English 

Statutes Annotated, p. 2604). 

In a statutory sale in the absence of any agreement to the contrary 
whilst the seller is obliged to sell and then deliver the goods under the sanction 
of law, the buyer is equally bound to tender the price thereof against delivery. 
A compulsory statutory sale of sugar by the producer under the Act mandates 
the concurrent tender of price against the delivery of sugar and not merely a 
deferred payment therefor, unless it is otherwise agreed between the parties. 
[Vishnu Sugar Mills Ltd. v. Food Corporation of India , AIR 1987 Pat 23 (FB). 

Section explained.—Unless otherwise agreed (Pordage v. Cole, (1669) 1 
Wms Sauad, (ed 1871), pp. 548, 551), delivery of the goods and payment of the 
price are concurrent conditions (Rawson v. Johnson , (1801) 1 East 203), that is to 
say, the seller must be ready and willing to give possession of the goods to the 
buyer in exchange (Ryan v. Ridley , (1902) 8 Com Cas 105), for the price, and the 
buyer must be‘ready and willing to pay the price in exchange for the possession 
of the goods. (Waterhouse v. Skinner , (1801) 2 Bos & P 447). 

A contract of sale always involves reciprocal promises, the seller promising 
to deliver the goods sold and the buyer to accept and pay for them. In the 
absence of a contract to the contrary, they are to be performed simultaneously 
and each party should be ready and willing to perform his promise before he 
can call upon the other to perform his. Sujan Mai v. Radhey Shyam Agarwal, 
AIR 1976 Raj 357 : 1LR (1975) 25 Raj 823. 

Similarly delivery of the goods and acceptance thereof are concurrent 
conditions. 

“Where goods are sold’’, says Bayley, J., “and nothing is said as to the 

time of delivery or time of payment.the seller is liable to deliver them 

whenever they are demanded upon payment of the price.If goods are 

sold on credit, and nothing is agreed upon as to the time of delivering the 
goods, the vendee is immediately entitled to the possession, and the right of 
possession and the right of property at once vest in him. The right of posses¬ 
sion however, is not absolute ; it is liable to be defeated if he becomes insolvent 


been delivered within a reasonable time. (Re Carver & Co., (1911) 

17 Com Cas 59, See at pp. 67, 70). 

(4) Sale of a cask of wine to be delivered at buyer’s house. The carrier 
delivers the wine there to an apparently respectable person, who signs 
for it, and then makes off with it. This is a good delivery to the 
buyer. (Galbraith &. Grant v. Block , (1922) 2 KB 155). 

“Cash on delivery.” —These words mean cash in exchange for and simul¬ 
taneously with the delivery of the things promised. [16 Cal 417 

(422)]. 

Where no time is fixed for payment of delivery, the construction of law 
is that delivery to take place on payment of price, and that the buyer 
will pay the price on receipt of the goods. [2 NWP 60 : 8 Cal 809. 
See also 3 CU 287 (294) : 2 Cal 252]. 

Delivery must be in accordance with the terms agreed. —A man is not 
bound to take, nor can he be compelled to pay for goods, unless the 
seller is ready and willing to deliver to him goods in accordance with , 
jbe bargain entered into. (15 Cal 1 at p. 5). j 
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p C 948). he ° btainS p° ssess *on.” J (Bloxam v. Sanders, (1825) 4 B & C 941 at 



1. The vendor is not bound to make any delivery of the goods to the 
CreJoC 1 i (Bloxam v. Sanders, 4 B fm & 

require 'immediate payment ; or, unless the seller admit thafa fender 
is fruitless and unnecessary, in both of which cases a tender of the 
price need not be made. (.Jackson v. Jacob , 3 Bing NC 869) So 
also, if the buyer be insolvent when he demands dflivery the seller 

- en c" he " CrCdit haS bee " g-en. y (Readtl r 

be made upon delivery, in the bills or notes of a 11, if d party who 
becomes msoWent between the time of the contract and the period 

such notes though they be not entirely worthless. (Benedict 

’ 6 .. N - X? rk ’ 59 P' ■ But ! f no credit be given, the vendor is ’_Lmd to 
deliver the goods immediately, upon the request of the buyer with 

tender of payment. (2 Kent Comm 496; Haswell v. Hunt. clSd S 

In such a case, there be provision for payment under an irrevocab.e letter 

ff Cr M d K in acco , rdanc f with its teiuis, mentioning also that goods 
should be covered with insurance against theft and pilferage If the 
insurance policy does not cover insurance against theft and pilferage 
and there is pilferage, it may give rise to various liabilities 
part of the banker as well as the seller. Indian Overseas Bank Lrd l 
S. K. Rama!ingam Chettiar, (1970) 2 Mad LJ 288. ’ Ud ' ‘ 

In Bl °w? V ' Sanders ’ 4 Barn & Cress 948, Mr. Justice Bayley said • 
Where goods are sold and nothing is said as to the tune oft he 

d wL V ?u y ’ thC Un i ie ° f P ayment > and everything the seller has to do 
with them is complete, the property vests in the buyer so as lo sublet 

him to the risk of any accident which may happen to the eooHs 

the seller is liable to deliver them whenever they are demanded ’,,^ 

payment of the price;. y are aemanded upon 

tender of the price is a condition precedent on the' buyer’s part and 

until he makes such payment or tender has no right to the nossess.vfn 
If goods are sold upon credit, and nothing is agreed upon astoX 
time of delivering the goods the vendee is immediately emitled o the 
possession and the right of possession and the right of property vest 
at once in him ; but his right of possession is not absolute ■ it ;VLni 1 

he becomes h” 0 '™"' b ' forc he ° S "“> 

Where a contract of sale is made, by which the price is to be paid hv a 

promissory note, upon the making and tendering of the note the I 

chaser is at once entitled to the property ; and if the note be accepted 
the contract is executed. accepica 

Where the goods are deliverable by instalments — (See Section 

concurrent conditions prima facie exist withregard toeachSstalment® 

(Brandt v. Lawrence . (1876^ 1 ORH w ach Inst alment. 
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Unless otherwise agreed, in a contract of sale delivery of goods and pay¬ 
ment of price are concurrent conditions and where the plaintiff in a suit for 
breach of contract happens to be a seller, he must allege and prove that he was 
ready and willing to deliver the goods. Firm Birdhi Chaml v. Ramdeo , 1970 Raj 
L V 148 : 1LR (1969) 19 Raj 481. 

As to distinction between willingness and readiness,.?^ 1LR (1949) Nag 
555 : (1949) NLJ 337. 

It is, therefore clear that unless there is consensus ad idem between the 
contracting parties, regarding payment of price, it would be difficult to expect 
either the buyer to purchase or the seller to supply goods. N. Sumlareswaran v. 
M/s. Srishna Refineries , AIR 1977 Mad 109 (116). 

The burden of proving agreement to the contrary lies on the party setting 
it up—AIR (1952) All 812:21 ITR 567. Where the seller in breach and no 


Contrary agreement.— Parker v. Railings , 4 Bing 280, affords an instance 
of a contrary agreement negativing the prima facie rule cf the con¬ 
currency of the conditions of delivery and payment. In that case, 
the plaintiff had bought sponge of the defendant, no time being fixed 
for delivery, and had agreed to pay for it in yellow ochre deliverable 
on the 24th of April. Held, he could not sue for non-delivery of the 
sponge without having delivered the ochre. 

Quality of goods.—The seller must be ready and willing to deliver goods of 
the stipulated quality for “the goods” referred to in this section are 
the goods contracted for. 

Time of performance of concurrent conditions.—As stipulations with regard 
to the time of payment are not prima facie conditions, {See Section 
11 supra) a buyer may in law be ready and willing to pay although 
he makes a default in payment on the particular day stipulated pro¬ 
vided he is ready and willing to pay within a reasonable time there¬ 
after. {Martindale v. Smithy 1 QB 389.) 

Stipulations as to quantity with respect to such conditions.—A contract for 
the sale of a quantity of goods being prima facie an entire contract 
for that quantity, and no less (See Section 37) a complete delivery by 
the seller is a condition precedent to the buyer’s obligation to accept 
and pay for any of them, even though the goods may be deliverable 
by instalments. (See Section 38, also Per Parke, J. in Oxendale v. 
Wether ell , 9 B & C 386). Where, however, the instalments are to 
be separately paid for, the delivery of any instalment will ordinarily 
be a condition precedent only to payment for that particular instal¬ 
ment but not to acceptance of any payment for the residue of the 
goods. (Per Lord Selbourne in Merssey v. Naylor , (1884) 9 AC 434 
at p. 439.) ^ 

Conditions as to title.—In regard to conditions as to title, inasmuch as it 
is an essential element of the contract of sale that there should be 
transfer of the absolute or general property in the thing from the 
seller to the buyer, it would seem naturally to follow that by the 
very act of selling the chattel the seller undertakes to transfer the 
property in the thing, and thus warrants his title or ability to sell. 
(Benjamin on Sales.) 

insolvency of buyer.—Notwithstanding that by the terms of the contract 
• there is a provision for credit, that provision is excluded if su ^ s ^“ 
quently the buyer becomes insolvent. (Re Edwards , Ex parte Chal¬ 
mers , (1873) 8 Ch App 289.) 
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bill is sent to the buyer for price or price demanded, the buyer’s failure to pay 
is not repudiation. 1LR (1951)1 Cal 420. As to the effect of insolvency of 
purchaser, see AIR (1953) Nag 345. Case of repudiation of contract by buyer 
on one ground and subsequent justification of Refusal on another ground after 
expiry of time for delivery, is discussed in 56 Mad 304 : 141 IC 632 : AIR (1933) 
Mad 176 : 64 MLJ 119 : 11 Rang 201 : 146 IC 440 : AIR (1933) Rang 79. As 
to meaning of‘seven days’prompt payment less 2-1/2% discount, see 64 TLR 
110. As to time when commercial credit must be opened bv the buver see 
(1952) 2 QB 84 : (1954) 1 WLR 935. ’ 

Where the Electricity Board was prevented from supplying energy to the 
consumer, because of power cut on orders of the State Government imposing 
two part tariff system, could not be held that the Board was not ready to serve 
the consumer. Section 37 was held inapplicable in such a case. Northern India 
Iron Steel Co. Ltd. v. State of Haryana, AIR 1976 Punj and Har 59. 

33. Delivery.—Delivery of goods sold may be made by 
doing anything which the parties agree shall be treated as delivery 
or which has the effect of putting the goodis^in the p^ession of 
the buyer or of any person authorised to hold them on his behalf. 

COMMENTS 

Analogous Law.—See Section 90, Indian Contract Act. 

Pilous and present state of law compared— The Select Committee said • 
This clause provides for the manner in which delivery of goods can be made 
and corresponds to Section 90 of the Indian Contract Act. 1 The words ‘which 

*"• Illustrations.—The following Illustrations are given under Section 90 

of the Indian Contract Act :— 

(a) A sells to B a horse, and causes or permits it to be removed from 

A s stables to B’s. The removal to B’s stable is a delivery. 

(b) B, in England, orders 100 bales of cotton from A, a merchant of 
Bombay, and sends his own ship to Bombay for the cotton. 
The putting of the cotton on board the ship is a delivery to B. 

(c) A sells to B certain specific goods which are locked up in a go- 

down. A gives B the key of the godown, in order that he may get 
the goods. This is a delivery. 

(d) A sells to B five specific casks of oil. The oil is in the warehouse 
of A. B sells the five casks to C. A receives warehouse rent for 
them from C. This amounts to a delivery of the oil to C, as it 
shows an assent on the part of A to hold the goods as warehouse¬ 
man of C. 

(e) A sells to B 50 maunds of rice in the possession of C, a warehouse¬ 

man. A gives B an order to C to transfer the rice to B and C 
assents to such order, and transfers the rice in his books to « 
This is a delivery. 

(f) A agrees to sell B five tons of oil at 1,000 rupees per ton to be 

paid for at the time of delivery. A gives to C a wharfinger at 
whose wharf he had twenty tons of the oil, an order to transfer 
five of them into the name of B. C makes the transfer in his 
books, and gives /l’s clerk a notice of the transfer for B A’s clerk 
takes the transfer notice to B, and offers to give it to him on 
payment of the price of the oil. B refuses to pay There has 
been no delivery to B, as B never assented to make C his aeent 
to hold for him the five tons selected by A. 8 
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the parties agree shall be treated as delivery’ have been added to make it clear 
that delivery may also be made by means of an act or thing which the parties 
agree shall be treated as a delivery. [Halsbury’s Laws of England, Vol. 25, p. 
206. ( Report of Special Committee.)] 

Scope of Section.—Delivery of the goods may be made by the seller doing 
any act or thing whereby the goods are put into the custody or under the 
control of the buyer or his agent in that behalf (Atkinson v. Mating , (1788)2 
Term Rep 462), or whereby the buyer or his agent' is enabled to obtain such 
custody or control. 1 2 ( Smith Chance , (1819) 2 B & Aid 753.) 

Delivery may also be made by means of any act or thing which the parties 
agree shall be treated as a delivery ( Castle v. Sworder , (1860) 6 H & N 828 : 123 
RR 860). f 

C. 1. F. contracts are in vogue usually in international trade. In such 
contracts, the cost of goods, freight and insurance charges are borne by the 
buyer. Payment is arranged through letters of credit issued by banker at intance 
of buyer and the buyer arranges payment of the same to the seller on his pro¬ 
ducing the invoices, bill-of-lading and the insurance policy. In such a case, 
the banker is not agent of either party and neither the delivery of invoice, nor 
the receipt of money by the seller, can amount to delivery of goods to the buyer. 
Mysore State Co-operative Marketing Society Ltd. v. Ko Mung Gye <& Co. 9 AIR 
1974 Mys 20 : (1973) Mys LJ 369 : 1LR (1973) Mys 168. 

Where the goods are at the time of the contract of the sale in the posses¬ 
sion of the buyer or his agent, the completion of the sale operates prima facie 
as a delivery of the goods (Manton v. Moore , (1796) 7 Term Rep 67). 

Period of seller’s liability.- The liability of the seller ceases with the trans¬ 
mission of the delivery order, on receipt of which the buyer should under the 
terms of the contract for sale, clear the goods, and from that date the seller can 
claim interest and godown rent. The seller’s holding of the goods for the buyer 
is as effective as physical delivery to the buyer.* (41 Bom 518 : 37 IC 271 : 18 
Bom LR 532.) 

Words ‘Involving the actual delivery of possession’ used in Section 2 (1) 
(b) of the West Bengal Jute Goods Futures Ordinance 5 of 1949 will be satisfied 
if the chain contracts as entered into in the market result in the actual delivery 
of possession of goods in the ultimate analysis. ‘Involving’ means ‘resulting 
in’.— Duni Chand Rataria v. Bhuwalika Brothers Ltd., AIR (1955) SC 182 : 
(1955) SCA 599 : (1955) SCJ 168 reversing AIR (1952) Cal 740 SB. The wood 
of certain trees was sold. The mere fact that the buyer had cut them up 
did not amount to taking possession of them ; the buyer must put them in his 
cart and take them away—AIR (1936) Ail 880: (1936) AWR 1010 : (1936) 
ALJ 1270. The buyer who has obtained the delivery order is not in law bound 
to inform the seller that he has obtained delivery of the goods ; the seller can¬ 
not pay the price to the third person and sue to recover it from the buyer—AIR 
(1940) All 405 : (1940) ALJ 395. See AIR (1938) Sind 18 : 173 IC 535 (Section 

1. Delivery not according to contract is not good delivery. [12 Bom 50 
(goods*ordered from a specified place ; delivery of similar goods from 
another place not proper delivery) ; 2 BLR (OC) 154.] 

Inability of vendor to deliver possession will justify recession of contract 
by buyer. (3 NWP 336.) 

2. The handling of a delivery order is not by itself sufficient to give 
possession : a constructive delivery must have the clear effect of put¬ 
ting the goods in the possession of the person entitled. See 22 Ind 
Cas 952 : 7 Bur LT 93, See also 38 Cal 127 : 8 Bom 50L 
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goods delivered to him at the place of delivery). 

Under the terms of the contract and the letter of credit make it evident 

£ bank - 

Skr rJce“‘s Vh“ v.lue thereof in terms of the invoice and the contract he no 

3LSS ft 

441) : (1972) 2 SCC 704 : 86 1TR 417 : (1978) 1 SCJ 227. 

“Oeiive,^ rr 

?Trbs %£ 'SH sr 

unqualified surrender of possession and of ^StS'reSqnish’'. 

S1H yrs£“^ ( aas 

to satisfy some of the special requisitions of particular statutes. (Clarke V. 
Spence, 4 Adol & Ell 466 : Tarltng v. flower, 6 Barn & Cress 364). 

A symbolical del,very 71* 

■S2S? SSf To.r?cal 385 : 72 Cal WN 2,4 : » 

1TR 254. 

Deliverv is either actual or constructive or is absolute or conditional. An 
actual dehvery .s a manual transfer of the commodity sold to the vendee, 
and onera es to transfer the title in all cases, unless it be made upon a condition, 
which prevents such a consequence. An actual delivery involves a considera- 
Sn of t P h» perin to whom (See Sections 32, 39) goods are to be delivered, and 
the place where (See Section 36, cl. 2), ami the time when (See Section 36, cl. 2), 

they are to be delivered. 

Transfer entries in books of account of a gift of sum of money by father 
to daughter would amount to delivery of gift amount. Commissioner of Gift 

Tax v. Tarachand Meghraj, 1977 Tax LR 916 (Cal). 

Where the donor’s bank balance on his account is smaller than the amount 
of gift made, the entries, even when accompanied by assertion of delivery does 
not constitute delivery. Conrniwtow °f IjMome-tox. U. P. Ltgknow v. Smt. 
Shyamo BibL AIR 1967 All 82 : (1965) 2 ITJ 450 : (1966) 59 ITR 1. 

Actual delivery—The person to whom goods are to be delivered.—It is not 
necessary, that the delivery should be to the buyer personally so that the goods 
come to his “corporeal touch” ; but it will be sufficient, if they be delivered 
to any accredited agent, or servant of the vendee, or any third person designated 

by him as the person who would receive them. (Bull v. Sibbs, 8 TR 328). The 

delivery to an agent or servant should, however, be so complete, as to create 
a liability on the part of the agent or servant to the vendee ; and a delivery 
should be made, either according to the mode prescribed in the agreement ; 
(vale v Bayle, Cowper, 294) or, in the absence of any agreement as to person 
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mnTlfn m h h they shouId be del,vered > the seller should follow the most 

sual and convenient pn uce, so as to give the buyer the benefit of everv 

secunty, which he could reasonably expect. ( Copeland v. Lewis, 1 Stark NPC 

nmnpr H H ? i h ° U d ’ therefor - where they are consigned from a distance, employ 
p oper diligence in informing the vendee of the consignment ; and if it be 

customary among merchants, for the seller to insure similar shipments or if 

uch have been the uniform course of dealing between the parties, he is bound 
, " sur c e f : but th . e P roof of su ch custom is on the vendee. ( Copeland v Lewis 

L1L, SS5 SSSSi K of ^ 

4i7 PP Th e “ "Tr" sl,l ‘ remams in the vendor. (Stanton v. Eager, 16 pfck 
Ir k a 3?“’ u a del ' ve u y u y a consignor of goods, on board of a general ship 

v-Usherwood, 1 East 515.) Nor does it matter, so far as the title Is concerned 
which party pays freight for the goods, the carrier being always considered as 
the agent of the buyer. (Dutton v. Solomonson, 3 Bos & Pull 584). 


™ .„n y ? b<>liC and delivery. Where goods are ponderous or bulky 

or carniot convemently be delivered manually (Leishernesss v. Berry, 38 Maine, 

80, 83), or where they are not in the personal custody of the vendor the law 
does not require an actual delivery thereof, but only that they should’ be nut 
under the absolute power of the vendee ; or that his authority as owner Sould 
be formally acknowledged; or that some act should be done typical of a 

surrender of them on the one side, and of an acceptance of them on the other. 

^ e t^" S e ^ Ce ° f r ny artl . cIe> wh [ ch > s a symbol or evidence of ownership ; 

assertion of complete authority on the part of the vendee by acts 

T f y W ‘ b ownership, and assented to by the vendor, constitutes a 
sufficient constructive delivery. (Chaplin v. Rogers , 1 East 192.) 

have makC a g°° d symbolical delivery, the article delivered must 

have been intended as a symbol of the transfer of the title in the property sold. 

(Clark v. Drapper, 19 N. Hamp. 419 ; Cartwright v. Phoenix, 7 California 281.) 

, p _ , Th , us ’ l i? e delivery of theke y of a warehouse containing the goods sold; 

?T S T° e u■ 11 ? ushm f 282 ) or of the receipt, ticket, sale-note, dock 
wairant, certificate, bill of parcels, or other usual type and evidence of title to 

th^Vnal^th^^H 11011 /^ ‘I 1056 sold, will be a sufficient symbolic delivery of 

S £n r i j e ' {C ^ a P ,in ^gers, 1 East 192). So, also the assignment 

ot he bill of lading will transfer the property in goods at sea (Pratt v 

Parkman , 24 Pick 42, 47) no other mode of delivery being practicable. 

So, also a constructive or fictitious delivery may be made by the doing of 
an y act expressive of an intention to surrender to the buyer the property in the 
goods sold Thus, a mere verbal order by the vendor to a bailee in the presence 
of the vendee to hold the goods sold to the sole use of the vendee, wculd be 
a constructive delivery. So also, under an entire contract, a delivery of a part, 

where nothing beside remains for the vendor to do, will be sufficient to pass 

the title to the whole, (Hammond v. Anderson 1 New 69 ; see also Section 34) 

although the vendor will not be entitled to claim payment therefor until a total 

deliverjr, (Waddington v. Oliver, 2 New 61) and although his lien still remains 
(Miles v. Gorton , 3 Cromp Sc Mees 504). 

Again, on the sample principle, where goods are stored and inaccessible 
to the parties, a constructive delivery would be sufficient; for the law only 
requires such a delivery as is consistent with the nature and situation of the 
thing sold. (Anderson v. Scott , 1 Camp 235.) Thus, where the vendor, on the 
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sale of certain logs, lying within a boom, took the vendor in sight of them, and 
showed them to him ; it was held to be a sufficient delivery, on the ground that 
no other delivery was practicable under the circumstances ; and that this act was 
intended as a delivery of the logs. ( Jewett v. Warren, 12 Mass 300). 

So, also, the delivery of a sample, if it be accepted as a symbolical delivery 

of the whole, or as a part delivery under an entire contract, will transfer the 

title to the whole (Shunless v. Willard, 19 Pick 202). And this is especially 

the case where the goods are ponderous or bulky or where the vendor has them 

not in his personal custody,—as, if they be in the custody of the officers of 

government and where they could not be actually delivered, until the seller had 

paid the duties. [Hinde v. Whitehouse, 7 East 558). Ordinarily, however, the 

delivery of a sample will not be a sufficient delivery to pass the title to the 
whole of the goods sold. 


So also, any formal act, intended as a delivery, will be sufficient to 
transfer the title, although the property be not touched. Thus, where the sub- 
ject of sale was ninety three tons of iron, lying by itself ; and the parties met at 
the place where the iron was, and agreed upon the price and the mode of 
payment, and they then stepped up to the iron, and the vendor said to the 
vendee, I deliver you this iron at that price;” after which, before the iron was 
moved, it was claimed and taken away by a third person, it was held, that this 

^Lockwood^l < ^? iver j l/ 5 ^y the vendor and a receiving by the vendee (Calkins v. 

Tffis species of delivery, is generally recognized in cases where anything 

was sold which, on account of its great size and weight, could not be removed 

as columns, casks of wine. In such cases no actual delivery was necessary 1 

the vendor could take possession “oculis et effectu." (Dig Lib xli, tit 2 art 1 

1). So, also, the delivery of the keys of a cellar of wine, or of a barn filled 

with grain, was held to be a sufficient delivery if made in sight of the cellar or 

barn but it seems to have been necessary that the place or article should be in 
sight. (Vining v. Gilbreth, 39 Maine 496.) ln 

A delivery may also be absolute or conditional.—If the condition be 
precedent, as, if the seller agree to sell the goods, upon condition that he shall 
previously receive a certain security; or, that the buyer do a certain act or 

SfLpth occurrencc shall take place ; the condition must be performed 
before the property attaches to the buyer. {Barret! v. Pritchard, 2 Pick 512) 

nntM th and d !*' very of goods, on condition that the property is not to vest 
unt thp P ur ^ h . ase money ls P a ' d or secured, do not pass the title to the vendee 1 

fidfillpH h dlUO K 1S P erformed ; and the vendor, in the case the condition is not 
fulfiHecf, has a right to repossess himself of the goods, both against the vendee 
and against his creditors 1 {Hussey v. Thornton, 4 Mass 5405). ’ 

v f Marsh ’ l } 5 c °nn 387, 397,398, Williams, CJ said : “In 
w h as i!n ° f T Se t’ i thC vendee c °mes into possession of property which 

h * d ‘•row'd it or hired it or purchased “beevesa 
of inquiry and ought to be ascertained by him who proposes to trust 

pfpi* SSSbclUf 

Freeman, 3 Cushing 257 ; See now Section 30/J/rn ® ’ V ‘ 


1 
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34. Effect of part delivery. —A delivery of part of eonrk 
Se P =°o f ; he dehv ?u y of the whoIe ' has the same effort, for 

of the whok; but a delivery of part of the goods, with an S 
of ?he r S emainder ^ Wh ° le ' d ° es not ° perate as a de «very 


COMMENTS 

said Pr ‘Th?c US i a " d preSent i tatc of law compared.—The Special Committee 

affirms the English common law rule that the delivery of the party may be a 
el jvery pfth e whole, if it is so intended and agreed, but not otherwise (Pollock 
and Mulla’s Contract Act, p. 489).-, {Report of Special Commit) ( 

Scope of Section. See 15 Cal 1 ; Section does not apply to money or 
currency notes as they are not goods. 33 Mad 196. 1 7 

Burden of proof is on the party affirming that part delivery was to be taken 
as the delivery of the whole. (See per Brett, LJ in Ex parte Cooper, 11 ChD 
68 at p. 73.) if the rest of the goods are in the seller’s possession, it is an 
im P°rtant circumstance to show that a part delivery was not intended to operate 
as full delivery. Mills v. Gorton , 39 RR 820. 

35. Boyer to apply for delivery.—Apart from any express 
contract, the seller of goods is not bound to deliver them until the 
buyer applies for delivery. 


COMMENTS 


Analogous law. —See Section 93 of the Indian Contract Act. 


Previous and present state of law compared. —The Se-ect Committee said:— 
“In this clause the provisions of Section 93 of the Indian Act are repeated. It 
is true that there is no specific provision in the English Act corresponding to it. 

1. In case of mutual contracts, whether this section applies, see 8 Lah 
501. 


Illustrations. —The following illustrations are given under Section 92 of the 

Indian Contract Act. 

(a) A ship arrives in a harbour laden with a cargo consigned to A , 
the buyer of the cargo. The captain begins to discharge it and 
delivers over part of the goods to A in progress of the delivery of 
the whole. This is a deliver> of the cargo to A for the purpose 
of passing the property in the cargo. 

(b) A sells to B a stack of firewood to be paid for by B on delivery. 
After the sale B applies for and obtains from A leave to take 
away some of the firewood. This has not the legal effect of 
delivery of the whole. 

(c) A sells 60 maunds of rice to B. The rice remains in>4’s ware¬ 
house. . After the sale, B sells to C 10 maunds of the rice, and 
A, at B's desire, sends the 10 maunds to C. This has not the 
legal effect of a delivery of the whole. 


BUYER TO APPLY 1 OR DELtVERY 
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But the principle seems to have been well recognized in England also. It 
has been held that in the absence of a contrary agreement, a seller is not 
bound to send or carry the goods to the buyer. He may leave or place them 
at the buyer’s disposal, so that the latter is able to remove them (Benjamin 
on Sale, page 783). In the opinion of Chalmers there is nothing in the word¬ 
ing of the English Act to displace this rule (Halsbury's Law of England, Vol. 
25, f. n. (a), page 207j. There was some difference of opinion amongst us on 
the question as to whether the expression ‘apart from any contract or in the 
absence of a contract to the contrary’ should be substituted for the expression 
‘apart from any express contract,’ and clauses 5,36 (I) and 69 of the Bill 
were referred to. We have however retained the expression ‘apart from any 
express contract,’ as the rule enunciated in clause 35 has been in existence 
since 1872 and has been adopted in actual practice”. (Report of the Special 
Committee ). 

Scope and application of section.—Under Section 93 of the Indian Con¬ 
tract Act it is for the purchaser to apply for delivery on tendering the agreed 
price, in the absence of a contract to tne contrary. (7 Lah 442 : 94 1C 304 : 
AIR 1926 Lah 318. See also 15 Bom 1 : AIR 1928 Lah 20 ; see further 8 
Lah 501 as to the necessity for demand for delivery of goods in the case of a 
mutual contract). 

The vendor of goods is not liable to damages, by reason of his iailure to 
deliver the goods contracted for, unless the purchaser, as bound by the contract, 
had made an application for delivery. 1 (24 WR 178). 

Even where the contract provides that as soon as the railway receipts 
and the invoice of the goods contracted to be sold arrive, the buyers would 
receive the same on payment of the price, the buyers must apply for delivery 
although the seller gives notice of arrival, 9 Lah 148 : 29 Punj LC 554 : 111 
1C 498 : AIR 1928 Lah 20 (2). 

Where the contract is for sale, by plaintiff to defendants, of certain goods 
ex a specified ship, the contract providing for ten days’ time from a specified 
date, for defendants’ inspection and acceptance and taking delivery of goods, 
but the plaintiff is unable to submit the goods for inspection and delivery, 
the defendants will not be liable in damages for the non-acceptance of the 
goods, when they arrive later on, the plaintiff not having completed the con¬ 
tract, the ship not having arrived in time, notwithstanding the fact that the 
defendant never called for the goods, (3 BLR (OC) 130). 


But where the seller has- agreed to send the goods without application 
by the buyer, but no time is specified for delivery, the seller must deliver the 
goods within reasonable time. 1 (1 MHC 162). 


1. Where a person asks for delivery as beneficial owner, and not on 
behalf of the buyer, there is in fact, no demand for delivery by the 
buyer or on his account, as required by the section which the seller is 
bound to recognize, 15 B 1 (6). 

2. The effect in law of time being fixed, for payment or delivery under 
a contract, is, that the seller is to deliver on payment of the price 
and that the buyer should make such payment on receiving the 
goods. Consequently, it is competent for the party ready to per¬ 
form his part, to call upon the other, within a reasonable time, to 
fulfil his part of the agreement. 2 NWP 60. 

Where the contract is for delivery of goods, on seven days’ notice from 
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No distinction is made by this se. tion between ready and forward goods • 
even in the case pf the latter an application for delivery by the buver is 
necessary— ATR (1947) Bom 293 : 48 Bom LR 821 : ILR (1948) Bom 91 The 
Contract was ex-godown as and when the goods came. The goods arrived 
on the 2nd December. The buyer demanded delivery only on the 9th Decem¬ 
ber. Held that the contract was broken on the former date—ILR Cl 9451 Mad 
180 : AIR (1944) Mad 418 : (1944) 1 MLJ 391. . ' 


Express Contract : Illustrative Cases. —(i) A. Ramammoorthy v. P. Satya- 

namyma, AIR (1958) AP 550 : In this case there was a stop-loss letter under 

which the buyers agreed to accept damages in lieu of delivery. Held, there 

was nothing in the letter that was inconsistent with the buyer having to 

apply for delivery. Section 35 is intended for the benefit of the seller and he 

may, if he chooses deliver the goods without any application by the buver. 

An expreses contract excludes stipulations which may arise out of any usage or 

custom or which may be inferred from the conduct or course of dealings bet¬ 
ween the parties 6 


mo . tu Sundara ™ ma Iyer & Co. v. Murugesa Mudaliar, AIR (1957) Mad 
228 . The preamble portion of the contract in this case mentioned that the 
buyer should accept the seller’s godown delivery at the seller’s option between 
the first and the last day of the month. Clause 4 said : “If the buyer fails 

to take delivery as required by the seller’s notice.’’ Held the initative was 

with the seller to inform the buyer that the goods were ready for delivery. 
There was no .obligation on the buyer to apply for delivery till he received 
the sellers notice. AIR (1935) PC 67: ILR (1951) Nag 148 ; AIR (1940) 

Rang 284 distinguished as cases where there was no express contract to the 
contrary. 


Contract frustrated \ whether buyer under obligation to apply for delivery.— 

This question was considered by M. A. Ansari, J., in Ramayya v. Firm G. M. 

S, Shaik Saib , AIR (1958) AP 576. Jn a contract for purchase of cotton seeds, 
the permit to export them was not obtained. The buyer sued for price, t 
No demand for delivery was made by him. Meld , where impossibility inter¬ 
venes section 35 is inapplicable. It is true that the claim for damages due to 
failure to deliver goods is dependent on demand for delivery earlier. 

36. Rules as to delivery. - (1) Whether it is for the buyer 
to take possession of the goods or for the seller to send them to 
the buyer is a question depending in each case on the contract, 
express or implied, between the parties. Apart from any such 
contract, goods sold are to be delivered at the place at which they 
are at the time of the sale, and goods agreed to be sold are to be 
delivered at the place at which they are at the time of the agree¬ 
ment to sell, or, if not then in existence, at the place at which they 
are manufactured or produced. 

(2) Where under the contract of sale the seiJer is bound to 
send the goods to the buyer, but no tin e for sending them is 
fixed, the seller is bound to send them within a reasonable time. 


the buyer in the whole of a particular month, and the buyer gives 
such notice on any day in the month (whether at the commencement 
or middle of the month), the seller is bound to commence delivery 
on the expiry of the seven days and, if he does not so deliver, he will 
be liable in damages for non-delivery. (6 C 681 : 8 CLR 225). 
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(3) Where the goods at the time of sale are in the possession 
of a third person, there is no delivery by seller to buyer unless 
and until such third person acknowledges to the buyer that he 
holds the goods on his behalf : 

Provided that nothing in this section shall effect the opera¬ 
tion of the issue or transfer of any document of title to goods. 

(4) Demand or tender of delivery may be treated as ineffec¬ 
tual unless made at a reasonable hour. What is a reasonable 
hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental 

to putting the goods into a deliverable state shall be borne by the 
seller. 


COMMENTS 

c .• An n a ! 0g r 0U u law \~ Se<? Section 29 of the English Sale of Goods Act and 
Section 94 of the Indian Contract Act. 

(lTU Pre V ous and P resent state of law compared.—The select committee said, 
— This clause is a combination of Section 29 of *h. Fcgli.h Au and Secuon 

c r' lU ‘ cia ,<?ntract Act . We have omitted the second part of Section 
^.9 (O of the English Act and substituteu in its place the provisions of Sec- 
tion 94 of the Indian Act, adding the words ‘manufactured or’ before the word 
produced in sub-clause (2) corresponding with Section 94 of the Indian Act. 

Sub-clause (l) corresponds to sub-section (1) of Section 29. 

The latter part of Section 29(1) of the English Act provides that apart 
roni any contract, express or implied, the place of delivery is the seller’s 
place of business jf he have one and if not, hi-s residence. Before this nro- 
vision was made by the English Act, there was no settled rule in England 
In the opinion of Chalmers a more definite prima facie rule ought to 8 have 

embodied in Section 94 has been found to have caused no difficulty n India 
and we propose to retain it.” (Report of Special Committee). * 

.. , Sub-section (1). Place of delivery. —The corresponding clause nftho 
hsh Sale of Goods Bill was much considered and several times alteroH ^ 

£“ tee . Th f e P"* deals incidentally with the modi of deliverT and 
the second part with the place of delivery. As regards mndeif d 

there was very little authority ; but the assumed rule was that it wls £J V f, ry 

buyer to take delivery and that in the absence of a7v different to f the 

reasonable facilities for takingpoTsessiln of the ff ? ^ ,ng tG the buyer 
of delivery (Wood v. Tasell, (1844) 6 QB 234). Mr. Chalmtrs says-^o P ‘ aCC 
^puy that a more definite prima facie rule has not been laid down bylhe' 


1 . 


Referring to this subject Story in his Law nf QoLo 

contract of sale, if no piace of delivery be agreed “ In a 

sold must be delivered at the place whlre thev arc . tbe artlclcs 

i* r Cqui :i? re by s a?” "s 
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Sub-el. (2) “Reasonable time’’ is a question of fact. {See Section 63 infra). 
Reasonable time in each case must depend upon the particular circumstances the 
nature of the commodity, the question of transport, the time during which the 

or by the usage of trade, or the previous course of dealing between 
the parties, or is to be inferred from the general circumstances of 
the case. (2 Kent Common 505 ; Section applies only where the con¬ 
tract is silent as to place of delivery. 24 Cal 8 PC ; Sec also 5 Bom 
HC 126). 


The seller cannot, without just cause, remove the goods from the place 
where they are brought to another place where the vendee will be 
subjected to greater trouble and expense in possessing himself of 
them ; and if he does so, he will be bound to indemnify the buyer 
therefor. (Pothier Contract de Vente, No. 52). If, however, a place 
of delivery be agreed upon, the vendee is not bound to accept a 
tender of the goods made in any other place, nor is the vendor bound 
to make a tender elsewhere. (Potiher Traite, des Obligations, Nos. 
512, 513). Where the purchaser is, by the terms of the contract, to 
designate a place of delivery, the seller is bound to be ready to 
make delivery at the place designated. If the purchaser omits to 
designate the place, the seller is guilty of no breach of contract, if 
the articles are ready for delivery at the time fixed by the contract. 

(Lucas v. Nichols , 5 Gray, 309, 311). 

The delivery of the key of the place where the goods are, may by agree¬ 
ment, operate as a delivery of the goods. (Ellis v. Hunt, (1783) 3 
TR 464 ; Chaplin v. Rogers , (1800) 1 East 192). 

Where the choice of the place for delivery of the goods had been given 
originally to the buyer, a mention by him of a reasonable place 
would be sufficient, and such a contract would not fall within Section 
94, Contract Act which deals with cases where there was no special 
promise as to delivery. [24 C 8 : 23 IA 119 (PC)]. 

A contract of sale differs from a contract to pay an existing debt in 
specific articles, in which latter case, the obligor is not bound to 
carry the articles about hjm, but must first go to the obligee and 
ascertain where he will receive them and deliver the same there ; 
and where the creditor fails to fix a place, the debtor himself 
may name a reasonable place, giving notice to the creditor, and a 
tender of the articles at that place will be good. [5 BHCR 127 
(AC)]. 

In a contract for sale goods were to be delivered at the vendor’s ware¬ 
house or if the vendee so desired, the vendor was to despatch them 
by rail to the vendee. Under directions from the vendee, the goods 
were so sent but the railway receipt was sent to a Bank and directed 
to be handed over to the vendee only on payment of the price. 
The goods were paid for, but a shortage was discovered and also 
much damage. In a suit for return of a proportion of the purchase 
money, held , title to goods passed to the vendee as delivery was to 
be at the vendor’s warehouse and thereafter the vendor was only in 
law the agent of the vendee. But the effect of sending the railway 
receipt to the Bank and demanding payment of the price altered 
the original contract, and the effect of it was that property in the 
goods passed back to the vendor and hence the vendee was not liable 
to pay for more than what actually reached him in a good condition. 

(90 IC 381 : AIR 1925 Oudh 46). 
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contract was entered into—AIR (1947) Bom 293 : 49 Bom LR 821 : ILR (1948) 
Bom 91. Where a contract has not specified a date for delivery, goods must be 
delivered within reasonable ti ne, and what is reasonable time is question of fact 
depending on facts and circumstances of a case. Sujanmal v. Rad/icv Shvam 
Agarwal , AIR 1976 Raj 98 (102) : 1975 Raj LW 275 : ILR (1975) 25 Raj 823. 
Where the vendor refused to giv.e the delivery unless the excise duty which had 
subsequently been imposed had been paid, it was held that the vendors were in 

breach of the contract—AIR (1933) Rang 79. See now Section 64-A added bv 

Act 41 of 1940). J 


As to the time when delivery should be made.—if any time be agreed upon 
and the vender fail to comply with agreement, the vendee will not be bound to 
accept, if a compliance with the terms in respect of time be an essential consi¬ 
deration of the bargain. (Hipwill v. Knight, I Younge & Coll 415). So also 
if by the neglect,, or refusal, or inability, of the vender to deliver the goods sold 
at the agreed time, the vendee suffer injury, he will be entitled to damages 
therefor; as, if the goods be brought to sale again, and their market value 
falls between the time when they should have been delivered and when they are 
actually delivered. Time is not, however, ordinarily deemed to go to the 
essence ot a contract, (See Section 11 of this Act) unless it is so expressly 
treated by the parties, or, unless it naturally follows from the circumstances of 
the case. (Paton v. Rogers, 1 Ves & Beam 351). And a mere neglect to 
denvv,., the agreed time, will not, ordinarily entitle the vendee to object to 
the contract unless it works some injury. (Poton v R,tgcrs % 1 Ves & Beam 

D* So, also, the failure of a parly to a cun tract to complete it within the 
time limited thereby will not prevent him from recovering upon a subsequent 
performance of the agreement, if the delay were assented to by the other Dartv 
l ' Smth ''■Gugcrty, 4 Barbour (SC) 614J. Yet, although time be not of the 
essence of the contract, upon an unreasonable delay on the part of the vendor 
to comply with his contract, the vendee would be authorized upon having 
notice, to rescind the contract. ( Benson v. Lamb, 9 Beavan 502). ° 

Where the contract is to deliver goods on or before a certain day the 
purchaser is bound to accept them, if they are tendered to him at such a time 
on that day as will admit of their being examined by, and completely delivered 
to him before midnight. (Startup v. Macdonald, 6 Man & Gr 593). 


If the goods arc to be delivered “when requested”, or “as required” there 
must be a special or actual request to deliver, before the vendor can be sued for 
non-delivery, unless he has incapacitated himself from delivering them by re- 

£ ' t ng ,° r th * llke ' (Shitty Contract (Ed. I860) p. 467; Bowkll v ParZons- 10 
East, 359 ; Amory v. Broderick , 5 Barn & Aid 712). ’ 1U 

In Startup v. Macdonald , 6 Man & Gr (593) Alderson R c «iH . 

general rule I conceive, is, that wherever, in cases not governed bv particular 

customs of trade, the parties oblige themselves to the performance of d,!! 

,hey ha,e ,“L ,h c e ,;r'r min " te of -v "»■ 

however, the opposite party is not bound' to wait for such 7eX of nerf^’ 
mice beyond the usual hours of mercantile business or at -v 
the usual place at which the contract ought to be nerforme 1 ^ Th^ ^ an 
therefore, who does not make his tender at that usual nlare a P ar ^» 
usual hours, runs a great risk of not being able to make 1 i at ’,n ITi? th ° Se 

the plaintiffs have had the good fortune to meet withthi a p ^ In thlS case 

SGA—10 
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cumstances, that the defendant was bound to accept the goods, and is liable in 
damages for not accepting them.” Sec also, the opinion of Parke, B. in the 
same case. 1 

Sub-clause (3)— Goods in possession of third person. —As regards docu¬ 
ments of title, the common law drew a hard and fast distinction between bills 
of lading and other documents. The lawful transfer of a bill of lading was 
always held to operate as a delivery of the goods themselves, because while 
goods were at sea they could not be otherwise dealt with. (Sanders v. Maclean , 
(1883) 1 1 QBD at p. 341, per Bowen, LJ and Biddell Brothers v. E . Clemens 
Horst & Co ., (1911) 1 KB at p. 956) ; now reversed (1912) AC 18. Bui the 
transfer of a delivery order or dock warrant operated only as a token of 
authority to take possession; and not as a transfer of possession. Blackburn 
on sale, p 302; M'Ewn Smith , (1849) 2 HL Ca$ 309 ; and, as between imme¬ 
diate parties there is nothing to modify the common law rule. If, however, 
a buyer or mercantile agent, who is lawfully in possession of any document of 
title to goods, transfers it for value to a third person, the original seller’s rights 
of lien and stoppage in transitu are thereby defeated. 

Sub-section 3 (Proviso). “Transfer of any document of title to goods.”— 

The mode of transfer would depend on the law or mercantile usage as to the 
document in question. The effect of this proviso is to take away documents 
of title out of the scope of sub-section (3). 

Title in pledged shares passes to purchaser, and a sale even of such 
pledged shares within possession of third party is not barred under Section 
36 (3). A. M. P. Arunachalam v. A. R. Kris hnamur thy, (1979) 49 Com Cas 662 
(Mad) (DB). 

Sub-section (4) Hours of delivery.— This sub-section alters the law in so 
far as it makes the question what is at reasonable hour a question of fact. It was 
formerely a question of law, and some highly technical rules for determining it 
were laid down. Lord Wensleydale. (Startup v. Macdonald, (J843) 6 M & Gr 
593, Ex Ch. See also Section *3 infra). 

Sub-section (5). Expense of delivery.— (See Section 29, clause (5) English 
Sale of Goods Act). This is declaratory. “There is no implied contract”, says 
Story, “that the vendee shall pay the vendor for any services in relation to the 
property rendered previous to the completion of the sale by delivery.” (Story 
on Sale 297 (a) ; See also Stock v. Inglis, (1884) 12 QBD 564 ; 53 LJ QB 356). 


1. “Delivery as required”.—In a contract for goods to be delivered “as 
required”, the buyer must require delivery within a reasonable time. 
Sahu & Co. v. M/s. Sriram Vijay Kumar , 1971 (2) CWR 86, but the 
seller cannot rescind the contract on the ground of delay without 
giving the buyer notice. “No doubt”; says Pollock, C. B., “where a 
contract is silent as to time, the law implies that it is to be performed 
within a reasonable time ; but there is another maxim of law, viz., 
that every reasonable condition is also implied, and it seems 
reasonable that the party who seeks to put an end to a contract, be¬ 
cause the other party has not, within a reasonable time, required mm 
to deliver the goods, should in the first instance require of the latter 
whether he means to have them.” (Jones v. Gibbons , (1835) 8 bxen 
90 at p. 922). Inordinate delay may be evidence of a mutual abona- 

onirent of the contract. 
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37. Delivery of wrong quantity. (1) Where the seller de¬ 
livers to the buyer a quantity of goods less than he contracted 

to sell, the buyer may reject them, but if the buyer accept the 
goods so delivered he shall pay for them at the contract rate. 

(2) Where the seller delivers to ihe buyer a quantity of 
goods larger than the contracted to sell, the buyer may accept 
the goods included in the contract and reject the rest, or he may 
reject the whole. If the buyer accepts the whole of' the goods 
so delivered, he shall pay for them at the contract rate. 

(3) Where the seller delivers to the buyer the o 00 d she 

contracted to sell mixed with goods of a different description not 

included in the contract, the buyer may accept the goods which 

are in accordance with the contract and reject the rest or may 
reject the whole. ’ y 

(4) The provisions of this section are subject to any usage 

pardef’ agreement or course of dealing between the 

COMMENTS 

Analogous law.-Sec Section 30 of the Lndish Sale an v , , 

Section 119 of the Indian Contract Act. GuCkK Act aiul 

Previous and present stale of law eomuared_Tim r- 

sia? zis zrssz 

Special Comm,) P V,sio " s of ,he E "e l ' sl ' {Depot, of the 

tendered is 4,950 tons and 55 lbs Rut the a The actual quantity 

for the extra 55 Ibs^Thb fs^^d tender Sd Sf °" ™ meat 

[ m P iXm nderSOn & C °- V - m ' U Br ° ,hers: G9 ’ 12 > 1 KB 574 ye (577)' 

be packed in cases/eL^containht^fo ^ins^ When”he e^'d fr ° m Australia to 

London a substantial partis tenderedin Le^ntaSine'°24 te K ndered ^ 

reject the whole. 1 (See 5 LW 149 : 37 Ind Cas 792 74 old S' 923 ": AIR 


'• Where the contract is divisable the rule in sub-section m a 

SS «?-5 S trr4 3 : fS-,8 8 ?^™:* 

All 53) the buyer cannot reject if there is a 

with the contract. (Shipton\. Will (192H 1 compliance 

(1927) MU N 549 : io5 tod Cas 613 sair’imjV ad ism UKU 910 : 

Sub-section 37, sub-clause (2)._It was helH .mrio o -- 

tract Act (now repealed) that when a larger simT' 0 ? ^ ^ of the Con- 
actually ordered is consigned the person w hn P ? y of S°ods than was 

*• —u^vss :t„^" de g s d! th xt 
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1924 All 53 ; Moore & Co. v. Lnndaur & Co. Re, (1921) 26 Com 
(1921)2 KB 519, Ca). V ; 


{S. 37 
Cas 267, CA ; 


(3) Contract for sale of two lots of cotton seed (200 and 500 tons) at 
different prices. Part of each lot is deliveied, and the ship then goes on to an¬ 
other port She returns three weeks afterwards to deliver the rest. The buyer 
may keep what he has got, and reject the rest. (Behrend & Co Produce 
Brokers Co., (1920) 3 KB 530 : 25 Com Cas 286). 


(4) Sale of 2,000 yards of sewing cotton, to be accepted and paid for and 
to be deemed to be in all respects according to the contract, unless objected to 
within 14 days after delivery. Some 18 months after delivery the cotton is 
found to be short in quantity. The condition applies to quality, not quantity 

0^24) ACM? HL) ntltled ^ damageS f ° r sh ° rt delivef y- ( Beck v. Syzmanowski, 

0 . • 


(5) Where a contract is made to sell certain goods identified by reference 
to independent circumstances, such as an entire lot deposited in a certain ware¬ 
house, and the quantity is named with the qualification of ‘about’ or ‘more or 
less , the naming of the quantity is not regarded as in the nature of a warranty. 
But when no such independent circumstances are referred to the quantity specifi¬ 
ed is material and governs the contract. The addition of qualifying words like 
‘about’ is only for the purpose of providing against accidential variations arising 
trom slight excesses If the seller tenders in the latter case a quantity which is * 
very short of the warranty, the buyer may reject them. Mixing of inferior 
quality is not mixing goods of a different description to which subsection (3) 
refers—ILR (1948) Nag 543 : AIR (1949) Nag 178 : (1947) NLJ 429. 

(6) The buyer refusing to take delivery on the ground that contrary to 
custom the deliv;ry is not made when the bales are ready at the mill, cannot, 
after the time for the delivery has expired, justify his refusal on another ground 
—AIR (1953) Mad 176 : 64 MU 199 : 56 Mad 304 : 49 MU 1. 


(7) In an instalment contract the buyer can reject the quantity under any 
instalment—59 Cal 928 : AIR (1932) Cal 879. 

(8) An estimate given of quantity of goods in printed leaflet distributed to 
bidders stating that the quantity indicated therein is substantially true, will amo¬ 
unt to warranty as the same would have to be taken to have influenced bidders 


ordered is severable from the rest without risk or trouble. (Sesha- 
giri Iyer and Phillips, JJ). (Peralal Krishnayan Chetty v. Padma - 
nabham Chettiar , 5 LW 749 : 37 IC 792: (1917) MWN 94). It is 
doubtful if it is yet good law in view of the specific provision of sub¬ 
section (2) of this section. 

Where the defendants wrote to the plaintiff to send them 150 bags of rice 
and the latter sent 200 bags and the defendants accepted the con¬ 
signment subject to their being of proper kind. Held, that under 
those circumstances the defendants were estopped from refusing the 
goods or from justifying the refusal on the ground that they were 
more in quantity than ordered and that consequently they were 
liable to pay the plaintiff for the claim with reference to all the 
200 bags. 

Held , also that the plaintiff was entitled to the contract price of the goods 
minus the price realised on re-sale. [(1927) MWN 549 : 105 IC 613 : 
AIR 1927 Mad 880]. 
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in making offer notwithstanding that heaps were displayed at site in full view of 
bidders who must have examined them before they made their offers. Dutihia 
Forest Co. of Labourers & Artisans and Co. Ltd. v. Mis. Mohd. Saiyed <& Abdul 
Rehman's Co., (1980) 21 GLR 272. 

Principle of Section.— When the seller delivers a larger or smaller quantity 

of goods than was ordered, such delivery operates as a proposal for new 

contract, {Culiffe v. Harrison, (|851) 6 Exch at p. 906, per Park, B). This, 

presumably, is the effect of any tender of goods which are not in conformity 
with the contract. 


The right to reject the goods is not equivalent to the right to cancel the 
contract. Even if the buyer rejects the goods, under clause (2), on the ground 
that they were in excess in quantity, the seller has the right to tender again to 
the buyer the contract quantity subject to the terms and conditions of the 
contract and the buyer is bound to accept the contract quantity if tendered 
again if all other terms and conditions of the contract were satisfied Vilas 

Udyog Ltd. Jamnagar v. Prag Vanaspati Products, AIR 1975 Gui 11211151 
(1975) 15 Guj LR 445. J 1 ^ ’ 


% 


When the seller is uncertain as to the exact amount he can deliver f*e n 

protect himself by using such terms as so many tons “more or Jes.-,", vi ’“abou 

so many tons, and he is then allowed a reasonable margin. 1 {Cockerell v 
Aucompte , (1857) 26 LJCP 194). S ^ ' Vl 


Section 37 (1) of the Act provides for rejection of the goods when the 
seller delivers to the buyer a quantity of goods less than what was contracted 
for, the said rule is subject to a general rule of law namely “ de minimis non 
curat lex." In the instant case the shortage of 522 Kgs. of rice out of the agreed 
quantity of 16,000 Kgs. was held to be a slight deficiency which came within “de 
minimis" rule. The buyer could not therefore refuse to take delivery of the 
goods. [Suresh Kumar v. K. Assan Koya & Sons, AIR 1990 Ker 20], 

When part of goods supplied is not of description contracted for the 
intimation of rejection by buyer to seller’s agent is due intimation to the 
principal ( Kulsekkarapatnam Hand Match Workers Co-operative Cottaee 
Industrial Society Ltd. v. Radhe Lai Lalloolal, AIR 1971 MP 191 : 1971 Jab LJ 


38. Instalment deliveries.—(1) Unless otherwise agreed the 

the buyer of goods is not bound to accept delivery thereof bv 
instalment. 3 


(2) Where there is contract for the sale of goods to be 
delivered by stated instalments which are to be separately paid for 
and the seller makes no delivery or defective delivery in respect 
of one or more instalments, or the buyer neglects or refuses 
to take delivery of or pay for one or more instalments it is a 
question in each case depending on the terms of the contract and 
the circumstances of the case, whether the breach of contract is a 
repudiation of the whole contract, or whether it is a severable 


As the seller does not fulfil his contract by delivering a less quantity 
than he contracted to sell, so, conversely, “if a man contracts to buy 

5 ?h qU fw S of wheat > he ,s not at 1‘bcrty to call for a small port on 
without being prepared to receive the whole quantity” (Kinedomv 
Cox, (1848) 5 CB 522 at p. 526, per Wilde. CJ) ' ( ^ V ’ 
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breach giving rise to a claim for compensation, but not to a right 
to treat the whole contract as repudiated. 


COMMENTS 

Analogous law.—See Section 3! of the English Sale of Goods Act, and 
Sections 39 and 120 of the Indian Contract Act. 

Previous and present state of law compared.—The Select Committee said : 

The case of instalment deliveries falls under the general provisions embodied 

in Sections 39 and 120 of the Indian Act. As a corollary to the preceding 

clause, in the absence of a contract, express or implied, a buyer is not bound 

to accept by instalments the delivery of the goods sold to him. This is provided 

for m sub-section (1) of Section 31 of the English Act and we have adopted it 
in Section 38 (1).” 

It was held in some of the old cases that where a contract provided for 
delivery by instalments, either expressly'or impliedly, the refusal by the seller 
to deliver or by the buyer to accept or pay a particular instalment was a breach 

r} [ tr nt t0 the root of the contract - f Withers v. Reynolds, (1831) 2 B and 
Ad 882 ; Hoare v. Rennie , 29 LJ Ex 79 ; Houck v. Muller, (1881) 7 QBD 92. A 

contra^ view was, however, held in other cases. (Jonassahn v. Young, (1863) 

i d L o J ’ S iy\° n v * Cri PP in > ( 1872 > LR 8 QB 14 ; Ireeth v. Burr (1874) 

it ri ^ atter view was followed in India in the following cases :— 

ILR 4 Cal 252 ; 9 Mad 359 ; 18 Mad 63 ; (1914) Punj Ree No. 63, p. 214. The 

| FU e r Cases cac 'h case should be judged on its own facts. 

(Chalmers Sale of Goods, p. 91). Sub-section (2) of Section 31 of the English 

Act gnes effect to that principle. This sub-section, however, does not contain 
a rull statement of law on the point (Benjamin on Sale, p. 826). It only pro¬ 
vides for a defective delivery on the part of a seller. In our opinion the rule 

ought to apply where the seller omits or refuses to make a delivery. We have, 
therefore inserted the words ‘no delivery or' after the words ‘the seller makes’ 
in sub-clause (2),” ( Report of Select Committee). 

Illustration. (1) Contract for sale of steeel bars to be delivered over a 
period of three months in about equal monthly quantities, payment cash in 
ourteen days afther delivery, “all payments to be made on due date as a condi¬ 
tion precedent to future deliveries”. If the buyer does not pay according to 
contract, the seller may refuse unconditionally to make any further delivery. 1 
Ebbow Vale Steel Co , v. Blaina Iron Co ., (1901) 6 Com Cas 33 CA,) 

1. Contract for rosewood to be delivered by instalments during the year, 
The buyer, on what afterwards turns out to be erroneous grounds, 
refuses the first instalment, and repudiates the contract. The second 
instalment, which is according to contract, is tendered and refused. 
The buyer cannot afterwards set up in mitigation of damages, that 
part of the first instalment was of slightly inferior character. ( Braith - 
waite v. Foreign Hardwood Co., (1905) 2 KB 543, CA., explained and 

followed. ( Taylor v. Oakes Roncoroni <& Co., ( 1922) 27 Com Cas 261, 
266 CA). 

In a case of default of supply, the entire contract for instalment deliveries 
stands repudiated or not, is one of fact depending on circumstances 
of the case, and if such a plea has not been set up in the trial court, 
the same cannot be raised for the first time in the Supreme Court, 
Union oj India v. K. H. Rao, 1976 Tax LR 1453 : AIR 1976 SC 626 
(630). 

The breach of contract on the part of the respondent-company, assuming 
it was a breach in regard to the supply of the 20,000 bags, was not 
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(2) Contract for the sale of two ships. One ship is requisitioned by 
Government, and cannot be delivered. The buyer may refuse to accept the 
other ship, (Vladdagh S. S. Co. v. Sevens & Co., (1919) SC 132, HL (Scot¬ 
land). 

Sub-section (I).—'This sub-section in substance merely repeats Section 37, 
cl. (1). The reason of the rule is that the presumption is against the divisibility 
of the performance of the contract. “Suppose”, says Lord Bramwell, “a man 
orders a suit of clothes, the price being £1 — £4 for the coat, £2 for the trousers, 
and £1 for the waistcoat ; can he be made to take the coat only, whether they 
were all to be delivered together, or the trousers, and waistcoat ? And he 
then proceeds to show this cannot be. ( Hock v. Muller , (1881) 7 QBD 92 at p. 
99 CA). On the other hand, the circumstances of a contract may be such that 
an agreement for delivery by instalments will be implied. ‘‘In many cases of 
contracts to supply a quantity of goods to be delivered within a fixed period 
the whole quantity cannot, from the very nature of the case, be delivered at one 
time”, as for instance, in the case of contracts for the supply of provisions fo 
the army and navy. [Colonial Insurance Co. of New Zealand v. Autluide Insu 
ranee Co ., (1886) 12 App Cas at pp. 138, 139 (PC). 

According to this sub-section, where in pursuance of a contract: of sale, 
the seller is authorised or required to send the goods to the bvy^r delive*;; of 
goods to a carrier for the purpose of transmission to the buyer is prima facie 
deemed to be a delivery of goods to the buyer. Bibhuti Bhushan Bose v. 
National Coal Trading Co., AIR 1966 Pat 346 (348) : Union of India v. National 
Coal Development Corpn. Ltd., 1972 MPLJ 32 ; (1972) Jab J 96. 

Principle of Sub-Section (2).—“The rule of law” : says Lord Blackburn, ‘is 
that where there is a contract in which there are two parties, each side having 
to do something, if you see that the failure to perform one part of it goes to 
the root of the contract, it is a good defence to say, ‘I am not going to perform 
my part of it when that which is at the root of the whole and the substantial 
consideration for my performance is defeated by your misconduct’. ( Mersey 
Steel Co v. Naylor & Co., (1884) 9 App Cas at p. 443). The section in terms 
deals only with “ stated instalments ”, but a similar principle apphe, also to 
cases where instalments are not specified. [Coddington v. Paleologo, (1867) LR 

2 Ex 193 (197)]. 

“By giving rice to a claim for compensation.” —(/. e.) under Sections 55 
and 56 of this Act. 

Wrongful refusal by purchaser to accept goods sold to him is a breach of 
contract. (19 IC 93 : 80 PR 1913 * 36 Cal 736). 

The question under the second sub-section is one of fact, the main tests 
being ; (a) the quantitative ratio which the breach bears to the contract as a 
whole ; (b) the degree of probability that such a breach will be repeated— Maple 
■Flock to. Ltd. v. Universal Furniture Products , etc Ltd., (1934) 1 KB 148 : ILR 
(1943) All 572 : (1943) ALJ 411 : AIR (1943) All 370 : AIR (1942) Mad 139 : 
(1941)11 MLJ 281 : ILR (1942) Mad 33. As to maintainability of separate 
suits in respect of each default in an instalment contract, see AIR (1942) Mad 
139. Where delivery is in two instalments and the buyer refuses to take delivery 
of one instalment, the seller can cancel the contract—AIR (1942) Mad 139. 


repudiation of the whole contract. That being so, the Courts below 
have rightly held that the appellant did commit breach of contract in 
respect of the balance bags which were to be supplied. Vishnu Sugar 
Mills Ltd. v. Rameshwar Jute Mills Ltd., AIR 1970 Pat 323 at 
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The buyer, under an instalment contract, who wrongfully repudiates the con¬ 
tract before the delivery of the first instalment on the grounds unconnected 
with the quality of the goods, can afterwards plead in mitigation of dampgfs 
that part of the first instalment was of a slightly inferior quality —British & 
Benningtons Ltd v. N. W. Cachar Tea Co., (1923) AC 48 overuling Braithwaite 
v. Foreign Hardwood Co., (1905) 2 KB 543, See AIR (1933) Mad 176. The 

defendant agreed to supply 4000 maunds of sabai grass to the plaintiff ami 

received Rs. 1000 as deposit. The plaintiff was to supply wagons according to 

the defendant’s requirements every month. The plaintiff did not.supply the 
wagons and did not accept delivery of more than half the stipulated quantity 
of goods —Held that the defendant could cancel the contract. The deposit 
should be returned to the plaintiff since the defendant had not suffered any loss 
owing *o the plaintiff's failure to perform —Sriram v. Sagarmal, AIR (1957) 
Assam 8. 


Where there was a complain 1 : even regarding the first instalment of th« 
delivery, and also the second instalment of delivery contained quality of cotton 
not contracted for, it was held that the buyer was entitled to refuse the 
acceptance of the entire 500 bales, which was found to be one indivisible contract. 
Moti Lai Srinivas Sarda v. Net ha Co-operative Spinning Mills, Ltd.. AIR 1975 
AP 169 (175) 

39. Delivery to carrier or wharfinger.—(1) Where in pur¬ 
suance of a contract of sale, the seller is authorised or required 
to send the goods to the buyer, delivery of the goods to a carrier, 
whether named by the buyer or not, for the purpose of trans¬ 
mission to the buyer, or delivery of goods to a wharfinger for safe 
custody, is prima facie deemed to be a delivery of the goods to the 
buyer. 

(2) Unless otherwise authorised by the buyer, the seliler 
shall make such contract with the carrier or wharfinger on behalf ■ 
of the buyer as may be reasonable having regard to the nature of 
the goods and the other circumstances of the case. If the seller 
omits so to do, and the goods are lost or damaged in course of 
transit or whilst in the custody of the wharfinger, the buyer may 
decline to treat the delivery to the carrier or wharfinger as a deli¬ 
very to himself, or may hold the seller responsible in damages. 

(3) Unless otherwise agreed, where goods are sent by the 
seller to the buyer by a route involving sea transit, in circums¬ 
tances in which it is usual to insure, the seller shall give such 
notice to the buyer as may enable him to insure them during their 
sea transit, and if the seller fails so to do, the goods shall be 
deemed to be at his risk during such sea transit. 

COMMENTS 


Analogous Law.—See Section 32 of the English Sale of Goods Act and 
Section 91 of the Indian Contract Act. 

Previous and present state of law compared.—The Select Committee said : 
“This section is a combination of Section 32 of the English Act and Section 91 
of the Indian Act. In England it has bean well settled for more-than a century 
“that if a tradesman orders goods to be sent by a carrier, though he does not 
name any carrier, the moment the goods are delivered to the carrier it operates 


S. 39] 


DELIVERY TO CARRIER OR WHARFINGER 


153 


as a delivery to the purchaser.” (Pollock and Mulla’s Contract Act citing 
Dutton v. Solornanson , 3 B & P 582). It is also well established that it is 
the seller’s duty “to do whatever was necessary to secure the responsibility 
of the carrier for the safe delivery of the goods, and to put them into such 
a course of conveyance, as that in the case of a loss the buyer might have his 
indemnity against the carriers” [ Clarke v. Hutchins , (1811) 14 East 475]. 
These two rules have been embodied in Section 91 of the Indian Act 
and elaborated in Section 32 of the English Act, Section 91 of the Indian Act 
refers to a carrier or a wharfinger also. The reason appears to be that delivery 
of goods to a carrier or wharfinger was treated as standing on the same 
footing. [Buckman v. Levi, (1813) 3 Camp 414]. The English section does 
not refer to a wharfingers. In England there are special statutory provisions 
relating to wharfingers. As the rule as to wharfingers in Section 92 has been 
in existence since 1872 in India, we consider it desirable to include it in the 
present clause. In England there has been some difference of opinion regarding 
the applicability of Section 32 (3) to f. o. b. contracts (Ballaiche, J. in Wimble 
v. Rosenberg, (1913) 1 KB 279 and Hamilton, LJ in (1913) 3 KB 756-57) are 
of opinion that in view of the use of the word ‘sent’ in that sub-section it 
does not apply to f. o. b. contracts. As in f. o. b. contracts a seller is required 
only to deliver goods on board the ship and thereafter they remain at the risk 
of the buyer, the two judges mentioned above are of opinion that the goods 
are not sent within the meaning of Section 32 (3). This view was not shared 
by the majority of the Bench in the Court of Appeal. (See Observations of 
Vaughan Williams ai d Buckley, LJJ in (1913) 3 KB, pp. 750-53]. The majority 
view was followed later on in the Court of Appeal in Northern Steel Co v 
John Butt & Co (1917) 33 TLR 316. As the point has not been finally decided 
by a higher tribunal we think it is desirable to retain the word ‘sent’ in c..h_ 
clause (3). ( See Report of Select Committee). 

% 

Illustration.— Goods sold f. o. b. Antewerp, to \>e shipped as reauired 

payment cash against bill of lading. Buyer directs seller to ship the goods to 
S a, r g n h ' ratOSeleCtthe Ship - Ship sails on 25th August, and h lost 

on the 26th. Buyer receives no notice of shipment till 29th Aueust He 
must pay for the goods, even though he has not insured, for he had sufficient 

7 1 ^ >r ?l\ 10n t0 Cnable h ‘ m d ° SQ l V Vimble v - Rosertburg & Sons, (1913) 3 KB 

Scope of Section and the corresponding English law (Seel 4 Rnm ? d 

1140 : 70 Ind Cas 138 : AIR 1923 Bom 125). ( 24 Bom LR 




c ‘Sub-cl. (1). Seller is authorized.”—The authority 
to the Contract, and not in any way a term of the 
tion of the seller. 


may be subsequent 
contract or obliga- 


Scope of Sub-cl. (1)— It relates only to the transfer of possession and 
does not affect the transfer of the property as to which see Sec¬ 
tion 18 to 30 supra. The presumption created by this sub-cl fn 
may be rebutted in the modes indicated in Section 62 and does nor 
apply where the vendor is bound to deliver at a particular place 

{Dunlop v. Lambert, (1839) 6 Cl & F 600; Sec also BadischTl' 
Basle, (1898) AC 200 (203)]. 1 Badische v. 

to 5?Transh ff ’ ^ ed,t,tl ° n ’ p ’ U1 ' Sub-section 0) applies only 



154 


THF SALE OF GOODS ACT 





Sub-section (2). Sellers duty.—“Delivery of goods to a carrier or whar¬ 
finger, says Lord Ellenboiough “with due care and diligence is sufficient to 

charge the purchaser, but he has aright torequirethatinmakingthisdeli- 
very due care and diligence shall be exercised by the seller”. 1 Buckman v. 

Lev, (, 8 3 3 Camp 414. See also 73 Ind Cas 537 : AIR 1924 Mad 517 : 24 
Ind Cas 423 : (1914) MWN 803 : See also 1 HMC 200 Dist) 


Scope of section. Goods delivered to carrier.—Section does not impose a 
legal restriction on the freedom of buyer and seller to make their own arrange¬ 
ments as to the terms on which the goods are to be delivered to a carrier 
for transit from seller to buyer. The section is only meant, and could only 
be meant, to apply to cases where there is no specific arrangement or course 
oi c paling between the parties, that posits the absence of any such condition 
ot liability against the carrier being secured. Hence where parties to a trans¬ 
action agree between them;e!ves that the seller should send the goods to the 
buyer at the owner’s risk, the effect of the agreement is, notwithstanding Sec¬ 
tion 91, Contract Act, that the delivery to the carrier holds good as a delivery 
to the buyer. (30LW 415 : (1929) MWN 613 : 117 IC 136 : AIR 1929 Mad 
685 : 57 MLJ 110). 


While deciding the question as to whether Bombay firm alone was 
entiUed to file a suit for recovery of Compensation for the booked goods, Mr. 

a i Mittal, J. in the Case of M/s. Jul/under Ex-servicemen v. Munnilal 

AIR 1988 P & H 35 distinguishing AIR 1965 Mad 162 observed 

“The facts of the present case are distinguishable. Here the goods did 
not pass on to the Bombay firm at the time of delivery to the 

1. In general, it may be said, that if the intention of the parties to pass 
the property, whether absolute or special in certain ascertained 
chattels, is established, and they are placed in the hands of a depo¬ 
sitary, no matter whether such depositary be a common carrier, or 
ship master, employed by the consignor, or a third person, and 
the chattels are so placed on account of the person who is to have 
that property, and the depositary assents, it is enough, and it matters 
not by what documents this is affected ; nor is it material whether 
the person who is to have the property be a factor or not; for such 
an agreement may be made with a factor, as well as any other 
individual. (Per Parke; B., in Bryans v. Nix, 4 Mees, & W 775. 791). 

Where the property at the time of the sale in the possession and control 
of the vendee, the title passes without any formal act of delivery, 

(Nichols v. Patten , 18 Maine, 231). Chattels holden by co-partners 
or tenants in common are in the possession of each one and all ; 
and when one sells to another, the delivery does not so much consist 
in the actual traditional of the chattels from the one to the other, as 
in the surrender and relinquishment of the possession by the seller 
to the purchaser, thereby giving him the absolute control of what he 
before held in common for himself and others. 

In all these cases, the ground is, that the same person who was the agent 
of the vendor to keep, becomes the agent of the vendee to keep, and 
the possession of the agent is the possession of the principal. (Per 
Shaw C. J. in Hatch v. Bayley , 12 Cushing 29 ; Garner v. Hurl and , 2 
Pick, 599 ; Story on Sales 358-359). 

Snb-cl. (3).—“To insure them during their sea transit” i. e. apparently 
against all risks usually undertaken under a marine policy.' (See 
Yuill v. Scott, (1908) 1 KB 270 (insurance against “all risk.”) 
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transport company. The transport company was the agent of the 
Hoshiarpur concern as G. R. was self, i. e. in the name of the 
Hoshiarpur concern and the goods uere to reach Bombay as the 
property of the Hoshiarpur concern. Only on realisation of the goods 
receipt from the Bombay bank on payment and on the endorsement 
of the goods receipt to the Bombay firm, the Bombay firm would 
have been able to become the owners of the goods, in this case 
this did not happen. The goods did not reach the destination at all. 
It is true that the Bombay firm realised the documents from the 
bankers on payment and obtained endorsement of delivery of the 
goods in their favour. However, this endorsement was cancelled 
and the papers were sent back to the Hoshiarpur concern for taking 
delivery of the goods or for recovering its price in case the goods 
were not returned. Of course, if the goods had passed on to the 

Bombay firm on delivery to the transport company then the matter 

would have been different. Hence neither the section nor the 
decision relied upon helps the appellants/’ 


Section 91, Contract Act, does not provide for cases where the seller deli¬ 
vers the goods to a carrier and reserves the right of disposal. Therefore the 
Courts of British India resorted to the rules of English common law so far 
as they were not inconsistent with the text of the Contract Act. One of 
rules is that wherein pursuance of the contract, the seller delivers the goods 
to a carrier for the purpose of transmission to the buyer, but retrains a jus 
disponendi until certain conditions are fulfilled, the property in the goods 
does not pass to the buyer until the conditions imposed by him are not fulfilled 
This rule applies not only to delivery of goods to be carried by sea but to 
delivery to carriers by land and to canal boat companies. (24 Bom I R nan- 

70 IC 138 : Al R 1923 Bom 125). no¬ 


where goods are consigned to a Railway Company property passes to 
the consignee under Section 91, Contract Act, and he alone can thereafter sue 
the Railway Company for loss arising out of the contract of freight n 7 
537 : AIR 1924 Mad 517). gnc> 1C 


The consignor has got a right to institute a suit against the Railways 
for loss, damages or non-delivery of goods to the Consignee unless thl 
consignee actually takes the delivery at the destination. This rule however i 
subject to the well established exception contained in Sections 23 and 39 of th 
Act. [Union of India v. Indian & Overseas Trading Co., AIR 1987 All 196] 


Railway rece.pt taken in the name of the consignor endorsed to consignee 

Where a railway receipt for transmission of the goods through the railway was' 
taken in the name of the consignor and subsequently endorsed bv him InH h f 

vered to the consignee the railway becomes responsible totte coSiSl 

delivery of goods and where loss or damage occurs to the goods durinf trL! / 
the consignee cannot proceed against the consignor for the damages Vinsif’ 
758). Sec AIR (1946) Cal 245 : (1945) 11 Cal 41 • 80 CLJ 170 J , IC 
held that where a railway receipt was taken in the name of th/ i/ W u S 
delivery to the railway was not delivery to the buyer. the se er the 


Position of commission agent buying goods for nrinrinal arwi a- 
to latter. -The legal effect of The transaction of a purchase of sneeSH 8 “T 
by a commission agent has not the effect of turning h^ co nt r a P c/s hef° 0dS 
principal and agent wholly or partly into one as between vendor an n? 
chaser. The agency contract is in some respects analogous fn ihT ,5 

sense that it will attract to the commission agent certain reSf “V" 

»p» •» * "" righ. or a Spp“ r e ,a ;" °'ir.h y . 
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sf uxsr .ffEL 

SS'iSSSS ^1 u 4‘ 7 y fiyssj. 120 L " "oJm mwn 

premises in^fipon^ includes quays docks and 

placed : the English Merchant Ih.pping^ct fg94 Action AW**^ 
‘wharfinger.’ 8 ,958> does not contain any such definition of 

sdSH SS S r !s HT^ "S 

b^properly secured Wa The°mach , * nS ' St “<* 

TLR 365. Young & Sons Ltd. v. Hobson & Partners . (1949) 69 

dule liVrttlalLtt “K?"S f , e *“l»' d , "««'« rrrrder Sche- 

JSftSaars?* ,iab " e r^M: 

n er<: on If tI her t is a consignment note, only the consignor or consignee or the 

ssg-rssrsg 

m Madras State and the goods were loaded there. They were cleared a 



which the "Za \a nm ' naicated any particular railway to 
th ®. g? ods L s . old were to be handed over, so as to make the 

e t0 , h ‘ m ’ the goods should held to have been at the 
ndor s risk until they reached the purchaser’s hands. (76 PR 1876). 

Tor a ?uT r hv 3 ?he S ce?f r f ide u i f 1 differ , ent P |aces > the cause of action 

* sud b y ‘be seller for balance of accounts due from the buyer 

423® 0914® MWN O 80 S 3) re COnsigned t0 the Rai,wa y- < 24 Ind Case 

DeliV rffLn f t®°? dS t0 ca / rier amounts to delivery to promise and, in breach 
deliv<*rJ aCf w"i UCh a case > tbe cause of action would arise at place of 

Co i7h lSyS'^U Mt ?I% b l eS & For Z in 8 s Ltd., v. Indian Finance 
Co. Ltd., 1979 BLJ 57 : 1979 BLJR 178 : AIR 1979 Pat 146 (148). 

a hv°ra;i™ r th f e rec ° v< *7 . of the P nce of goods despatched by plaintiff 
by rail way from Delhi in the defendant at Meerut is triable at Delhi 
ere the goods were delivered to railway as delivering to the railway 
ompany a s a carrier has the same effect as delivery to the buyer. (7 
LLJ 395 : 26 Punj LR 498 : 89 IC 751 : AIR 1925 Lah 555). 

In cases when the plaintiff lays his action in tort or negligence of the 
carrier, he would bean agent of the seller within the meaning of 
the section which, again, would necessarily compel him to file a 
suit tor damages as against the carrier for such negligence only at the 
place of consignor. Jai Hind Roadways v. Chellarama Garments (P. ) 
Ltd., 32 Mad LW 73 : (1979) 1 MU 338. 
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Emakulam by the Consignees. Held that the goods were delivered in Madras 

S f a T e ^ ,R (1955) Mad 502 (a Case Under Article 286 (I) (a) of the Constitution . 
ot India). 

\a Sub-Section 3. 1 ransit of goods by sea.— As regards goods sent by sea 

JJF; ® eU .’ u ?°? ih % Scotch cases, says : “In delivering goods on 

shipboard, the seller is bound not only to charge the shipmaster or shipping 

company with them effectually, but though not bound to insure, he must 
f KB S 743 n CA) e aS t0 * rabC thC bUyCr C ° insure -” WnMe v. Resent erg, (1913) 

Where goods are forwarded by sea by an agent to his principal it seems to 
be the duty of the agent to insure, in the absence of any different aereement or 
course of dealing. (Smith v. Lascelles, (1788) 1 RR 457). a ’ ncrent dgreement or 

40 u Ri * k where goods are delivered at distant place.- 
Where the seller of goods agrees to deliver them at his own risk at 

a place other than that where they are when sold the buyer shall 
nevertheless, unless otherwise agreed, take any risk of deteriora¬ 
tion in the goods necessarily incident to the course of transit. 

COMMENTS 

Analogous Law.— See Section 33 of the English Sale of Goods Act. 


'Th 


Previous and present state of law compared —° I 7 

this Cia-.sc is Drived on Section 33 ot the English Act. It was -nini-ri 
course of the discussion that this clau>e might be deleted as rimipht h th , e 
to work it side by side with the ether clatses in ^ B,1 fil e 1 ' 
duty on the seller to comply with the conditions as to merchan abiUtv fitness far 
a particular purpese, and so on. And it was also urged that the t 

the buyer should bear the risk of deterioration fncidental to ft* P , ' 
lneonsistent witn the fundamental basis of the contract postulated bv the^r * S 

die transit and that the seller should take the risk in the meantime We 
however, decided to retain the section, as it is in accordance with th W ha y C ’ 

Act which is based upon the common lfw has been in force fo^^lone E , nglisb 
(Report of the Select Committee). 1 lon 8 tlme - 

1 * •— “A manufacturer” savs Aldersnn r l, * 

to deliver a manufactured article at a distant «iiL er ^°. n B., who contracts 

of any extraordinary or unusual detcnoratioi hm?, mdeed Stand the 
accept the articles if only deteriorated to the extent tha hi ne^ 66 ‘• S , b ° Und to 
to in its course of transit from one nhep to thn » n f cessa nly subject 

(1854) 10, Exch at p 346 (hoop-iron sent by Canaf NewDigestO]^ V ' R ° binso "- 


Scope of Section. —Where the seller agrees to deliver a 

^ . i ^ risk during the 6 transi^a^th^ ^ 

teMSV A? at l ? r 2 L „r f I- The *£%; S,® 

risk by throwing on the buyer the mk ok neceSaJyVe'ieriOTahoo " he s5ller ' s 
In Bull v. Robinson , 10, Ex 342 : 24 I J F* *u 

of hoop-iron, to be sent from Staffordshire the Diace W ? s that of a ^ 

wnere the seller agreed to deliver it in Januarv and P ^ 1 ” 8 to Liverpool, 
clean and bright when it left the seller’s Dremisec Fe £niary. The iron was 
boats, vesseis, and carts, and was rusted belore 
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more so than was the necessary result of the transit. Held, that the seller was 

not responsible if it thereby became unmerchantable to that extent when 
received in Liverpool. 


In Beer v. Walker, 46 LJCP 677, (in which Bull v. Robinson was not cited\ 
the seller agreed only to despatch the goods to their destination. In that case 
there was a contract by the plaintiff, a wholesale provision dealer, to send 
rabbits weekly by rail from London to Brighton to the defendant, who was a 
retail dealer there. The rabbits were sound when delivered to the railway com¬ 
pany, in London, but unfit for human consumption when they reached the 
defendant. It was proved that they were sent in the ordinary course of 
business, and that nothing exceptional had occurred in the transit. It was 
held by Grove, J., on the authority of Bigge v. Parkinson, (1862) 7 H&N 
955, that there was an implied condition that the rabbits should be fit for 
human food, and further, that this condition extended until in the ordinary 
course of transit they reached the defendant at Brighton, and he had a reason¬ 
able opportunity of dealing with them in the usual way of business. 

“Bilticut Contract"—“F. O. R."—The words “F. O. R." used in com¬ 
mercial contracts mean “free on rail” : that is the seller has to put the goods 
on railway at his own expense on account of the person for whom the goods 
are consigned by rail. The price fixed at the time of entering into a contract 
“bilticut" would include the cost of the goods and all expenses that may be 
incurred up to the delivery of the goods to the railway. 


Under the bilticut contract the seller’s responsibility is to deliver the goods 
in a reasonably safe manner to the Railway for carriage to the place of destina¬ 
tion and the risk of deterioration of goods in quantity and quality necessarily 
incidental to the course of transit is that of the buyer. This is also the general 
law unless otherwise agreed is clear from the provisions contained in Section 40 
of the Indian Sale of Goods Act. [Suresh Kumar v. K. Assan Koya & Sons , 
AIR 1990 Kar 20]. 

Rule deducible from decided cases.—The rule deducible from the aut¬ 
horities is, it is submitted, as follows :—The goods despatched will not be 
merchantable unless they can so stand the journey to the buyer as to be 
merchantable saving necessary deterioration. (Bull v. Robinson, (1854) 10 
Ex 342) on arrival, and until the buyer has a reasonable opportunity of dealing 
therewith in the ordinary way of business. Of deterioration arising from 
exceptional or accidental causes the owner must take the risk ; that is to say, 
the seller if he contracted to deliver the goods at their destination, (Per Lord 
Herschell in The Badische v Basle Cltem Works, (1898) AC 207) or the buyer 
if the goods were merely to be sent off. 


No condition ordinarily that the receptacle of the goods shall be sound.— 

The definition of “quality" in the Act {See Section 2) including “state or condi¬ 
tion", the buyer may reject the goods if not in a merchantable state or condi¬ 
tion, as where the receptacle in which the goods are contained prevents their 
being merchantable. 


In Gower v. Van Dedalzen, 3 Bing NC 717, the dispute arose out of a sale 
of cargo of oil, alleged in the declaration to be good merchantable Gallipoli oil, 
the said cargo consisting of 240 casks, and the defendant, the buyer, in an action 
for non-acceptance, did not deny that the oil was merchantable, but pleaded 
that the casks “were not well seasoned and proper casks for the purpose ot 
containing good merchantable Gallipoli oil, according to the terms and within 
the true intent and meaning of the agreement." The plea was held not good. 
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as the contract was for oil and not casks, Tindal, CJ, saying however : “I can 
conceive cases in which the state of the receptacle of the article sold might 
furnish a defence, as if it were a pipe of wine in bottles, wilh the cork of every 
bottle oozing ; but in such a case the plea would be that the wine was not in a 
merchantable state.” Accordingly, in Makin v. The London Rice Mills Co., 20 
LT 705, where the plaintiff bought for shipment to America rice described as 
“best Siam rice in double bags”, that is, in gunny bags, and : t was proved that 
rice in double bags was more saleable in New York, and that double bags were 
considered absolutely essential to the transit of rice to the West, it was held 
that the mode of packing affected the quality and description of the goods, and 
that the buyer could reject rice in single bags, although they were of an im¬ 
proved construction, equal to gunny bags for the preservation of ihe rice, and 
atihough the rice in fact arrived in perfect condition.” (Benjamin on Sales). 

“RISK.” in this section seems to mean only risk as to deterioration below 
the stipulated quality ; risk of loss coming within Section 39. The section 
applies where the conditions or warranties in the contract continue until the 

goods arrive at the place named, whether or not delivery has been m. ’e under 
Section 39. 

Loss or damage arising from exceptional or accidental causes, prima facie 

appears to fall on the buyer, unless he can bring himself under Se-tion 39 
supra. 


41. 


Buyer's right of examining the goods (1) Where 

goods are delivered to the hover which he h 3S nc * -rcvicus!” 

examined, tie is not deemed to have accepted them unless and 

until he has had a reasonable opportunity of examining them 

tor the purpose of ascertaining whether they are in confcrmitv 
with the contract. J 


(2) Unless otherwise agreed, when the seller tenders delivery 

of goods to the buyer, he is bound, on request, to afford the 

buyer a reasonable opportunity of examining the goods for the 

purpose of ascertaining whether they are in conformity with the 
contract. J 


COMMENTS 

S'dt Src, 3 L° f ,h ' E " el ‘ Sh Sak ° f and 

seesaws,’ 

he clauses are common law rules (Benjamin on Sales, pp. 842 and 856) Sulv 
clause (1) enacts the well established proposition that no arcpn^nl bub " 

3S£ saW to ha ™ ' ak “ »■** - V*. 

applied* i Vj« 7„ S a ‘, h cat OV ,h "tn was 

having received notice that the goods were afa cert an whirr h be f defe ?? ants ’ 

25 , 
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P lapler VII of the Indian Act laying down the rule, the principle underlying it 

b LXm t° n Se K UOn 38 ( 2) ° f that Act ' The has also been applied 
by Latham, J. in a Bombay case in Ruttensey v. Jamnadass , ILR 6 Bom 692 

° ,$e a8reed ’ SPCCial C ° ntraCtS ’’ 


if ^ pe ® f the sec t'on.—This section must be construed subject to Section 42 
If the buyer does any act amounting to an unequivocal acceptance he cannot 
reject the goods. (Hardy & Co. v. HUlerns & Fowler, (1923) 2 KB 490 CA • 29 


0 

The reason of the rule in Isherwood v. Whitmore cited in the Select Cnm- 

mittee s Report has been extended in Scotland to a e^e in which previously to 

buyer s orders, and in good condition. On a subsequent refusal by the J seller to 
allow inspection the buyer was held to be entitled to refuse to take delivery of 
the goods. {Chalmers v. Paterson, (1897) 34 Sc LR 768). y 


Right to measure goods sold by the yard.—In Pet tin v. Mitchell, 4 M & G 
819, it was held that under the special circumstances of the case the buyer had 
not the right to measure goods sold by the yard. “The sale was at auction and 
the conditions were that the purchasers were to pay an immediate deposit of 
5s. in the pound and the balance before delivery, that the lots must be taken 
away with all faults, imperfections, or errors of description”, by the following 
Saturday ; and the catalogues a'so announced that the “stock comprised in this 
catalogue has been measured to the yard’s end, and will be delivered with all 
faults and errors of description. All the small remnants must be cleared at the 
measure stated in the catalogue”. The goods remained open for public inspection 
two days before the sale. The defendant bought several lots, and went on the 
proper day to take the goods, but claimed a right to inspect and measure them 
before paying, which was refused. The action was for damages in special 

assumpsit, and the defendant pleaded a breach by plaintiff of conditions prece¬ 
dent, to wit, that the purchaser should be entitled “to inspect and examine the 
lot purchased by him for the purpose of ascertaining whether the same was of 
the proper quantity, quality, and description”, etc., and in another plea breach 
of a condition that the purchaser “should be entitled to measure the lot ” Held 
by Tindal, CJ., that, considering the purchase was of a definite measurement 
which the buyer could inspect before sale and the inconvenience of implying 
such a condition in an auction of 488 lots, the law did not imply the conditions 
stated in the pleas, and that, under the contract as made, the buyer was bound 
to pay before delivery, but that he had the right after delivery, and before 
taking away the goods to measure them and claim an allowance for deficient 
measure, if any.” (Cited in Benjamin on Sales). 


When the seller tenders the goods to the buyer, he is bound to afford an 
opportunity for inspection of the goods. Dharampal & Co., Agra v. Firm Kila 
Galta Ram Chandra Rao & Co., AIR 1980 All 316 (318). However, sub-section 
(1) will not be attracted in a case where the buyer did not take delivery. G. N. 
Behera v. Nanagram Bhikam Chand Rice Mills, AIR 1966 Assam 95. 


In case of a C1F contract, unless there is a contract to the contrary, a 
buyer has the right of inspection of the goods before accepting them and to 
reject them if they do not answer the specification, or, when he accepts them, 
to sue for recovery of excess price paid in respect of the quantity which is not 
merchantable quality. Mysore State Co-operative Marketing Society Ltd. v. Ko 
Mung Gyi & Co., AIR 1974 Mys 20 : (1973) Mys LJ 369 : ILR Cl973) Mys 168. 
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Sub-clause (1) “Previously examined’’. —As to the effect of previous exami¬ 
nation, See Section 16 (2). 

“Deemed to have been accepted”. —Acceptance is used in this section in the 
sense given in Section 42 infra. See also Taylor v. Smith, (1893) 2 QB 65: 61 
LJQB 333. 

“Reasonable opportunity of examining them”.— The right to compare and 
examine the bulk with the sample is given by Section 17, sub-section 2 (b). 
Acceptance does not prejudice the buyer’s rights in respect of defects not reason¬ 
ably apparent on examination. See Section 16, sub-section (2) and Section 17 
sub-section (2) (c). 


“The opportunity to examine the goods must be reasonable in point of 
time and extent of examination. (See Startup v. Macdonald, (1845) 6 Man & G 
593 ; See also AIR 1927 Mad 62 : 42 Ind Cas 382 : 97 Ind Cas 866). As to 
hours of tender of delivery, See Section 36, clause (5). The examination will 
presumably be at the place of delivery. (See Perkyins v. Bell, (1893) 1 OB 193 • 
62 LJQB 91). v ' v ’ 

What is a reasonable time, is a question of fact to be judged on facts and 

^ rC ^ St ^“ S each case - M - Framrose & Co. v. State oj Maharashtra, (1977) 
40 STC 36 (Bom). ' ' 


in i i n 1 of inspection and examination, (see Castle v. Sworder, (1861) 
30 LJ Ex 310 (312); Clemens v. Biddell, (1912) AC 18 : 81 LJK.B 42). “Suppose’’ 
says Lord Bramwell, “I orHer a certain quantity of lime to be taken to a farm’ 
and l am not there to object, and nobody else is there to object to it I shall not 
be at liberty, afterwards to say. “Those goods have not been accepted and 
received by me.” [* * *]. If I go to a shop for an article I have p?evdoi" ly 

ordered, and it is delivered to me wrapped up, though I cannot see what it is 

there cannot be the slightest question that I have received and accepted the 

goods, if they turn out to be in conformity with the order ; yet no body can sav 
that I shall not have a right to object to them afterwards, if thev^are not in 
conf ormity with the contract.” {Castle v. Sworder, (I860) 29 LJ Ex 235 at 

P« JLi o )* * 


Where goods are bought by sample, the place of delivery is nrimn fnn: 
the place of examination, {Perkins v. Bell, (1893) 1 QB 7 193 ^ 

general rule the place of delivery is prima facie the proper place for f* a 

particular contract. [Saunt v. Belcher & Gibbons ^1921) rim r f t h f e 
distinguishing Vanden Hurk v. Martens, (1920) 1 KB 850]. 6 Com Cas 115. 

only on U ?eque ( sL “° D ReqUesr - The obligation under the sub-clause arises 

unnecessary for seller to' be'held Teady 1 to Ikliver^fSel 86*10: 299 °Ifp° ds is 
Mad 971 : 49 MLJ 300 : See also 4Q u , * \¥ e . ™ IC : AIR 1925 


suitabh^for^nsfKxitii^^vin^regardrto^the^iatlu^ o°/tKS ““ft. iS 

which they are packed—AIR (1932) Cal 879 : 59 Cal 928 8 ^ and the Way m 
SGA—11 
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42 • Acceptance —The buyer is deemed to have accepted the 
goods when he intimates to the seller that be has accepted them 
or when the goods have been delivered to him and he does any 
act in relation to them which is inconsistent with the owneiship 
of the seller, or when, after the lapse of a reasonable time he 
retains the goods without intimating to the seller thathe’has 


COMMENTS 


Analogous law.—See Section 35 of the English 
also compare Sections 83 and 87 of the Indian Contract 


Sale of Goods Act, and 
Act. 


“This clau j is based on Section 35 of the English Act and embodies 
the common law rule on this point”. ( Report of Special Committee.) 

<? C ®P e of Sectiom—Section 42 contemplates a later stage of the transaction 
than Section 41 ( 1 ). Under Section 41 ( 1 ), where the buyer has not previously 
exammed the goods, he is not deemed to have accepted them until he has been 
able to examine them. By Section 42 it is necessary to prove some further fact 
in order to show that the buyer has accepted them. 

The following cases illustrate the rule in the Section 


Express intimation of acceptance.—In Varley v. Whipp, (1900) 1 QB 513, 
the plaintiff agreed to sell to the defendant a second-hand self-binder reaping 
machne then at Upton, described as nearly new, and which the defendant 

u d j°r seen ' ° n the 28th June the P Ia * ntiff consigned the machine by rail to 
the defendant. On the 2nd July the defendant wrote saying that the machine 

was very old, and had been mended, and would be of no use to him, but that 

he would be at Huddersfield the next week, and would see the plaintiff. Held , 

that the machine having b^en sold by description, the property did not pass by 

the contract, but cot M pass only by subsequent acceptance, and that the buyer 

had not accepted the machine, and the seller could not recover the price. 

“Receipt” is distinct from acceptance. [Couston v. Chapman , (1872) LR 
2 Sc & Div 250 (254).] ^ v ’ 


Mere receipt is not acceptance.—When goods are sent to a buyer in per¬ 
formance of the seller’s contract, the buyer is not precluded from objecting to 
them by merely receiving them, for receipt is one thing, and acceptance another. 
But receipt will become acceptance if the right of rejection be not exercised 
within a reasonable time, [Bianchi v. Nash , (1836) 1 M & W 545] or if any act 
done by the buyer which he would have no right to do unless he were owner of 
the goods. 


So where on obtaining the Railway Receipt, it was noticed that the goods 
were not of the stipulated quality, the goods could not be said to have been 
accepted. Sugar Agents Ltd. v. Firm Gordhandas Anant Ram , AIR 1966 All 595. 


“Does any act.Inconsistent with the ownership of the seller”.— (E.g-) 

by resale after inspection of a sample [Perkyins v. Bell , (1893) 1 QB 193 ; Hardy 
v. Hillerns, (1923) 2 KB 490 ;] or by retaining or dealing with the documents of 
title in Currie v. Anderson , (1860) 2 E & E 592 : 29 IJ QB 87 ; cf Taylor v. 
Qreat Eastern Railway , (1901) 1 KB 774. 
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A re-sale or attempted re-sale, 
tance, but may not be conclusive 1 
p. 439.) 


by the buyer is strong evidence of accep- 
(Morton v. Tibbetts , (1850), 15 QB 48 at 


*• T°N nt K Ct f ° r sa [ e of a quantity of wheat from Rossario on c.i.f. terms, 
me buyer without making a proper inspection, re-sells and delivers 
various parcels of the wheat to sub-purchasers. Subsequently the 
buyer makes a further examination, and finds the wheat is not of 
the right quality. He has lost his right of rejection. (Hardy & Co 
v. Hiller ns and Fowler , 2 KB (1923) 490 CA ; Com Cas 30.) ’ 

In Parker v. Palmer 4 B & A 387, the buyer after he had seen fresh 

samples drawn from the bulk of rice brought by him, which were infe- 

rior in quality to the original sample by which he bought it, offered 

the rice for sale at a limited price at auction, but the limit was not 

reached, and the rice not sold. He than rejected it as inferior to 

sample jbeld, that by dealing with the rice as owner, after seeing 

that it did not correspond with the sample, he had waived any objec¬ 
tion on that score. 

In Chapman y. Morton, II M & W 534 ; 12 LJ Ex 292, a cargo of oilcake 
was shipped by the plaintiffs from Dieppe to the defendant, a mer¬ 
chant at Wisbesach. On its arrival in December, 1941, the defenant 
made complaint that it did not correspond with the sample. He, 
however, landed a part for the purpose of examination, and consi¬ 
dering it not equal to sample, landed the whole, lodged it in the 
public granary and on the 24th January, 1942, wrote to the plaintiffs 
that it lay there at their risk, and required them to take it back, 
which they refused to do. Some intervening negotiations took place 
without result, and in May, 1942, the defendant wrote to the 
plaintiffs that the oilcake was. lying in the granary at their disposal, 
and that, if no directions were given by them, he would sell it for the 
best price he could get and apply the proceeds in part satisfaction of 
his damage. The plaintiffs replied that they considered the transaction 
closed. In July following, the defendant advertised the cargo for 
sale in his own name, and sold it in his own name to a third person. 
On these facts it was held that the defendant had accepted the cargo. 

Lord Abinger said : “We must judge of men’s intentions by their acts, 
and not by expressions in letters which are contrary to their acts! 

If the defendant intended to renounce the contract, he ought to have 
given the plaintiffs, distinct notice at once that he repudiated the 
goods and that on such a day he should sell them by such a person 
for the benefit of the plaintiffs. The plaintiffs could then have called 
upon the auctioneer for the proceeds of the sale. Instead of taking 
this course, the defendant has exposed himself to the imputation of 
playing fast and loose, declaring in his letters that he will not accept 
the goods, but at the same time preventing the plaintiffs from dealing 
with them as theirs.” 

Parke, B. thought that there was no acceptance by the defendant down to 
the month of May. “ but the subsequent circumstances of his offering 
to sell and selling the cargo in his own name are very strong evidence 
of his taking to the goods, which will not deprive him of his cross- 
remedy for a breach of warranty, but whereby the property in the 
goods passed to him, which may be considered as having been again 
offered to him by the plaintiff’s letter in the month of May.” 
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The buyers asking sellers to send goods direct to the sub-purchasers, have 
done an act inconsistent with the ownership of sellers E & S. Ruben v. Faire 
Brothers & Co., (1949) 1 KB 254. A buyer, under C.I.f. contract, who is 
merely dealing with the documents relating to the goods, does not come within 
the section —Kwei Tek Chao v. British Traders & Shippers Ltd., (1954) 2 WLR 
365. See also, (1952) 2 MLJ 385. Where goods are not sent in the manner 
indicated in the contract and the buyer says that he would require 8 to 10 days 
to retire the draft, and asks for reduction of amount, there is no acceptance. 
K. C. N. Gowda & Bros v. M. Tekchand Sons , AIR (1958) Mys 10. 



Resale by buyer not necessarily an act of ownership.—The preceding cases 
show that a resale by the buyer after he has had an opportunity of 
exercising an option either of accepting or of rejecting the goods 
delivered is an acceptance ; for by reselling,, he is presumed to have 
determined his election. Accordingly, a resale will not necessarily 
be an acceptance if the facts show that no such determination of an 
election can be presumed, as where the buyer resells before he had 
an opportunity of examining the goods. This appears from the case 
of Morton v. Tibbett , (1850) 19 LJ QB 382 ; where the Court treated 
it as clear that the buyer who had re-sold before the time of delivery, 
might have subsequently rejected the goods. See AIR (1932) Lah 52. 


In Harnor v. Groves, (1855) 15 CB 667 ; 15 BQ 428 a buyer of twenty-five 
sacks of flour who had, after he had discovered that that flour was 
not according to contract, used two sacks of it, and sold half a sack 
was held to have accepted it. 


Reasonable time.—In Saunders v. Jameson , 2 C & K 557, it was proved 
that by the custom of the Liverpool corn-market the buyer was only 
allowed one day for objecting that corn sold was not equal to sample, 
after which delay the right of rejection was lost, Rolfe, B., held that 
this was a reasonable usage, binding on the buyer. ILR (1950) All 
112 holds that four days is not a reasonable time. See also 32 PLR 
734 ; AIR (1946) Mad 69. 

Seller by his conduct may extend the time for acceptance.—In determining 
what is reasonable time for rejecting goods, the conduct of the seller 
may be taken into consideration ; as whereby a subsequent misrepre¬ 
sentation he has induced the buyer to prolong the trial (per Bovill, 
C. J. in Heilbut v. Hickson, (1872) 7 CP 438 at p. 452 ; 41 LJ CP 
228 at p. 235) ; or where by his silence he has acquiesced in the 
buyer’s delay. (Lucy v. Mouflet, (1860) 5 H & N 229 ; 29 LJ Ex 

110.) In Lucy v. Mouflet the defendant, who had bought by sample 
a hogshead of cider on the 28th of May wrote to the plaintiff, the 
seller, that the cider was unsaleable and that “should this continue” 
he would be obliged to return it. The seller did not reply till the 
24th of July, when he wrote demanding payment. At that time 23 
gallons had been consumed. Held , that the seller bad by his silence 
consented to a further trial, and that the defendant had not accepted 
the cider. 


Place of inspection not limited to place of delivery.—The buyer s oppor¬ 
tunity of inspection prima facie arises at the place of delivery ; but 
it need not necessarily be the place of delivery (Perkins v. Bell, (1893; 
1 QB 193, CA ; 62 LJ QB 91) for the contract may expressly or by 
implication provide that the time for inspection shall be subsequent 
to delivery and the place of inspection different from that of deiwcty 
j>er Brett, J. in Crimoldby w. Wells, (1875) LR 10 CP 391 at 396.) 
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Conditional acceptance. -Goods may, of course, by arrangement be accep¬ 
ted conditionally and the acceptance may in such a case be withdrawn on failure 
of the coiiitioi. (L'i:y v. M)ifl;t, (1359) 29 EJ Ex 110.) 


Symbolical delivery. —There may be a symbolical delivery of goods, divest¬ 
ing the seller's possession and lien. Lord Kenyon said in \80\, in Chaplin v. 
Rogers , (1801) 1 East, 192 at 195. “Where goods are ponderous and incapable 
of being handed over from one to another there need not be an actual delivery, 
but may be done by an act which is tantamount to it such as the delivery of 
the key of a warehouse, in which the goods are lodged, or by delivery of other 
indicia of property.” And he had expressed the like view in 1789 in Ellis v. 


And where the defect is a latent one, not discoverable at the place 
of delivery, the contract will be construed as if the place in which an 
effective inspection was first possible was the place of inspection 
mentioned in the contract. 

In Grimoldby v. Wells, LR 10 CP 391 ; 44 LJ CP 203 the plaintiff sold 
tares to the defendant, and delivered them into the defendant's cart 
half way between their respective houses. The defendant stored them 
in his barn, and there examined and rejected them. It was held tb it 
he was entitled to do so. Brett, J., saying : “There is here a cont¬ 
ract for the sale of goods, and by agreement they are to be delivered 
before a fair opportunity for inspection arises ; for it cannot properly 
be said that it would be reasonable to hold the defendant bound to 
examine them when they were delivered to him at halfway of the 

journey.When there is a sale by sample, and the time for 

inspection is subsequent to delivery, and the place of inspection 
different from that of delivery, then if the goods are found on such 
inspection not to be equal to sample, the purchaser has a right to 
reject them then and there, and it is the duty of the vendor to get 
them back thence.” 

Buyer has right to inspect before acceptance. —It has already been seen that 
the buyer is entitled before acceptance to a fair opportunity of ins¬ 
pecting the goods, so as to see if they correspond with the contract. 
He is not bound to accept goods in a closed cask which the 
seller refuses to open ( Ishcrwood v. Whitmore , (1842) 10 M & W 757) 

; nor to comply with the contract at all, but may repudiate it if the 
seller refuse to let him compare the bulk with the sample by which it 
was sold, when the demand is made at a proper and convenient time. 

( Lorymer v. Smith , (1882) 1 B & C 1 ; Toulmein v. Headley ( 1845) 2 
C & K 157). So also he is not bound to accept a tender of delivery 
unless made at reasonable hour, and what is a reasonable hour is a 
question of fact ; nor to accept less than the quantity contracted for ; 
nor to select the goods bought out of a larger quantity, or a mixed 
lot that the seller has sent him. (Dixon v. Fletcher , 3 M & W 146 * 
Hart v. Millis , (1946) 15M & W 85); in a word, as delivery and 
acceptance and concurrent conditions, it is enough to say that the 
buyer’s duty of acceptance depends altogether upon the sufficiency 
or insufficiency of the delivery offered by the seller. 

Thus in Makin v. The London Rice Mills Company , 20 LT 705, on a sale 
of rice in “double bags”, the buyer was held not bound to accept the 
goods in single bags. In this case there was proof that this mode of 
packing rice made a difference in the sale. 
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Hunt, (1789) 3 TR 468. On this principle the delivery of the grand bill of sale 
°Maling % t\lM)2 TR*462^* bCCn hdd t0 ^ 3 delivery of vessel - 0 *tkinson v. 


43. Buyer not bound to return rejected goods.— Unless 

otherwise agreed, where goods are delivered to the buyer and he 
refuses to accept them, having the right so to do, he is not bound 
to return them to the seller, but it is sufficient if he intimates to 
the seller that he refuses to accept them. 


COMMENTS 


Analogous law.—Sec Section 36 of the English Sale of Goods Act. 



and present state of law compared.—The Select Committee said : 
This clause is based on Section 36 of the English Act. Although there is no 
specific provision in the Indian Contract Act laying down the rule stated in the 
section the rule has been applied in several cases in India. [Sumer Chand v. 

Ante shir, (1907) AWN 67, Buch&Co. v. Govardhandas, 24 Bom LR 991.1 
(Report of Special Committee.) 


Scope and application of section.—It is not the duty of the purchaser who 
refuses to take delivery to return the goods to the seller from the place of de¬ 
livery at his cost. (35 All 325 : 19 IC 254 : 11 ALJ 315). Where the buyer 
rightly rejects the goods, the cost of returning them must be borne by the seller. 
{He it butt v. Hickson, (1872) LR 7 CP 438 ; Moiling v. Dean, 18 TLR 217). 


The buyer , says Lord Esher, “may return the goods, or offer to return 
them, if not according to contract ; but it is sufficient to signify his rejection 
of them by stating that they are not according to contract ; and that they are 
at the \endor s risk. No particular form is essential. It is sufficient if he does 
any uitequivocal act showing that he rejects.” (Grimoldby\. Wells, (1875) LR 
10 CP at p. 39?, per Brett, J.). v 


“This section presupposes the relation of seller and buyer. It does not 

appear to touch the cases of goods delivered to a man on the chance that he may 
buy them”. (Chalmers). 


A buyer who has rejected the goods after paying for them is not an un¬ 
paid seller within the meaning of Section 45, and has no lien on them— Sha 
Tolokchand Poosaji v. Crystal & Co., AIR (1955) Mad 481 : ILR (1955) Mad 
927 : 68 MLW 406 : 1 955 MWN 221 : (1955) 1 MLJ 494 : (1923) 1 KB 685. 
See AIR (1955) VP 30 as to the care to be taken by the bailee. 


44. Liability of buyer for neglecting or refusing delivery of 
goods. —When the seller is ready and willing to deliver the goods 
and requests the buyer to take delivery, and the buyer does not 
within a reasonable time after such request take delivery of the 
goods, he is liable to the seller for any loss occasioned by his 
neglect or refusal to take delivery, and also for a reasonable 
charge for the care and custody of the goods : 

Provided that nothing in this section shall affect the rights of 
the seller where the neglect or refusal of the buyer to take delivery 
amounts to a repudiation of the contract. 
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COMMENTS 


—See 


Previous and present state of law compared.—The Select Committee said : 
This clause is based on Section 37 of the English Act. There is no specific 
provision in the Indian Contract Act on the point, but the rule is based on 
the remarks of Lord Ellenborough in Greaves v. Ashlin, (1873) 8 Camp 426 

f d . ‘ s a salutar y rule of law. The reference to the charge for custody shows 
that the clause applies to cases in which the property has passed and the buyer 
neglects to take possession. The proviso to the section saves all the rights of 
the seller which he is entitled to enforce in case of the repudiation of the con¬ 
tract on the part of the buyer.” (Report of Special Committee). 

a °f sect t ion —“ VVhen the seller is ready and willing to deliver the 

f°°? S -T.-Vir the , P r °P ert .y has . °r has not passed prior to delivery (See 
Section 23, cl. (2) and 32) : (i.e.,) including sales of future or unascertained 
gcods (Sections 6 and 23 cl. (1) and sales by description or sample (Sec* ; ^n> 15 

The expression “ready and willing to deliver goods” refers to entire goods 
and not a part of the goods. (Endupuni Narasimham v. MahaJevrcm tJfimiram 
AIR 1974 Orissa 98 : 39 Cur LT 1256. 

Requests the buyer to take delivery”.— (i.e.,) possession as distinguished 
See SeS^ d ° CUment ° f tlt,e - Takin g delivery is distinct from acceptance 

“Reasonable time”.—Is a question of fact., See Section 63. 

Illustrative cases .—A contracts to build a steam Iauhch for £ by & fixed 
date delivery to be made on a vessel found by B. A does not complete launch 
by the contract time, but B does not notify A of a ship to receive the launch till 
A \s ready to deliver. Neither party has any remedy against the other 
(Forrest v. Aramayo, (1900) 9 Asp Mar Cas 134, CA). 8 ° ” r ' 

If a purchaser of perishable goods, the title of which has passed to him 
unreasonably refuse to accept them, the vendor is under no obligation to allow 
them to perish in his hands or to become reduced in value. The proper course 
for him to pursue if the vendee refuse or neglect to come and take the goods 
within a reasonable time, is to bring an action for the price, alleging, that he is 
ready and willing to deliver. But his remedy is not restricted To this form of 
action but he may, if he so elect, after giving due notice proceed to se°l Uhem 

at auction and to hold the buyer responsible for the difference between th^ 

price which they actually bring, and the price which he agreed to give S 
V. Taylor, 5 Johns, 395 ; Story on Sales 366). 3 g * ^ ands 

A claim for damages for loss of goods while thev were 
age is inadmissible—AIR (1954) Mad 8 268 : ILR*1953) M?d m “ 11 ^ 
MLJ 504. A contract to deliver paddy was made in August d ThpL']| 1953) 1 
diated on 6th August. The damages must be assessed w.th r seller /epu- 
market rate on the last due date of delivery and not on the J r ^ rencc to . thc 

by the seller—AIR (1933) Rang 35 : 150 IC 760 The 

for custody of goods up to the date when a proper^aDDlicattonfn^ V\? harg ? s 

made by the buyer—ILR (1951) Nag 40 ; (1950) NLJ 363 * f delivery is 

* • 1 
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“Reasonable charge for the care and custody of the goods'" (j. e.) in addi- 
lion to his rights as seller he has rights analogous to those of a bailey even 
where the property and possession hhve not in fact been changed. 

But, when the seller holds the goods in the exercise of his right of lien he 
cannot charge for expenses of keeping them. ( Somes v. British Empire Shipping 
Co., (1860) 8 HLC 338). 

The seller is not entitled to any lien under Section 46 (1) (a) of the Act 
over the goods in respect of charges for care and custody recoverable under 
Section 44. The seller is entitled to recover them by an action against the 
buyer—ILR 0951) Nag 40 : (1950) NLJ 363. It is not an effective application 
for delivery on the part of the buyer to merely send notices or letters if goods 
are to be delivered at the place of the seller— Ibid. 

Proviso. —See Mersey Steel Co.v. Naylor , (1884) 9 App Cas 434 and 

British , etc. v. N. W. Cachar Tea Co ., (1923) AC 48. 

0 

% 


% 



CHAPTER V 

RIGHTS OF UNPAID SELLER AGAINST THE GOODS 

45. “Unpaid seller” defined.—(1) The seller of goods is 
deemed to be an “unpaid seller” within the meaning of this Act— 

(a) when the whole of the price has not been paid or 
tended ; 

(b) when a bill of exchange or other negotiable instru¬ 
ment has been received as conditional payment and 
the condition on which it was received, has not been 
fulfilled by reason of the dishonour of the instrument 
or otherwise. 

(2) In this Chapter, the term “seller” includes any person 
who is in the position of a seller, as, for instance, an agent of the 
seller to whom the bill of lading has been endorsed, or a con¬ 
signor or agent who has himself paid, or is directly responsible 

for, the price. 

COMMENTS 


Analogous law.—See Section 38 of English Sale of Goods Act and also 
Section 95 of the Indian Contract Act. 


Previous and present state of law compared. —The Select Committee 
said : “This clause defines an unpaid seller and is based on Section 38 of the 
English Act. There is no similar provision in the Indian Act. One of the rights 
of an unpaid seller is dealt in Section 95. We think it desirable to define an 
unpaid seller. 


The trend of the decisions in England before 1893 was to give rights of an 
unpaid seller against the goods to any one whose position can be shown to be 
substantially analogous to that of an ordinary seller. (Chalmers’ Sale of Goods 
p. 102). Sub-clause (2) gives effect to that view.” (Report of the Special 
Committee). 


Sub-section 1, cl. (b) “Other negotiable instruments.’’— This includes pro¬ 
missory notes. See Notes to Miller v. Race , (1758) 1 Sm LC. As to cheques 
see National Bank v. Silke, (1891) 1 QB 435. 


“By reason of the dishonour”.— As to dishonour of bills and notes. See 
Neg. Ins. Act, Sections 91—97. 

“Or otherwise’’. —This term includes insolvency, which is defined in 
Section 2. 
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given in 


Sub-section (2).—In this Chapter V, the definition of “Seller” 
section 2 is extended by sub-section (2) of this section. 

T l . “Agent who has himself paid or is directly responsible for the price” — 

This relates to agents of the buyer, including del credere ageats, (Imperial Bank 
v. London, (1877) 5 Ch D 195 : 46 LJ Ch 335). g , ( P tat Bank 

aoa.nctT!? 6 Cou , rts / how a str °ng inclination to give the rights of unpaid seller 
aga nst the goods to any one whose position can be shown to be substantially 

S a p O !04 S pe°r Lord 0 Esher) ' nary SeUer ” (Cassaboglou v ‘ Gibb > 0 823 ) 1 1 Q»» 

The agent holds the lien but the principal owns the title. The plaintiff 

na ;h 8 K Dt i™ ay n 0 t K e ^ e if ISe r ^ right of lien and ma >' 0 P* to recover the money 
paid by ° n beha j f , of hls Principal. (Mewar Textile Mills Ltd., Bhilwara 

1982 Raf LR J 259)” ,i Lal Jain ’ AlR 1982 Ra ) 2 '5 (219, 220) : 1982 Raj LW 48 : 


commission agent, wno buys on his own credit for another, is a quasi 

^cr ST >n the position of a vendor for the purpose of stoppage in transit 
7 SLR 163 : 24 Ind Cas 798 : AIR (1936) O 308 : 162 IC 745. 

Buyer has no lien. A buyer of goods, however, who pays for them, and 
then on examination rejects them, has not the status of an unpaid seller and has 

1923^685)'^ tlU th * PnCC ‘ S refunded ’ i L y° ns & Co. v. May & Barker, 


46. Unpaid seller’s rights.—(I) Subject to the provisions 
or this Act and of any law for the time being in force, notwith¬ 
standing that the property in the goods may have passed to the 

buyer, the unpaid seller of goods, as such, has by implication of 
law— 


(a) a lien on the goods for the price while he is in 
possession of them ; 

(b) in case of the insolvency of the buyer a right of 
stopping the goods in transit after he has parted with 
the possession of them ; 


(c) a right of re-sale as limited by this Act. 

(2) Where the property in goods has not passed to the buyer, 
the unpaid seller, has, in addition to his other remedies, a right of 
withholding delivery similar to and co-extensive with his rights of 
lien and stoppage in transit where the property has passed to the 
buyer. 


COMMENTS 

[See also Comments under Section 47 infra.] 

Sub-section (2) is printed wrongly in the Government edition of 1951. 

Analogous law. —See Section 39 of the English Sale of Goods Act and 
Sections 95 to 98 and 100 to 107, Indian Contract Act. 
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Previous and present state of law compared. —The Select Committee said : 
“This clause which is based on Section-39 of the English Act declares generally 
the rights of an unpaid seller. When the property in the goods has passed to 
the buyer, he has the following rights :— 

(f) lien, 

42) stoppage in transit, 

(3) right of re-sale. 

This clause groups together in a convenient form the rights of an unpaid 
seller which are scattered over different sections in the Indian Act. Lien is 
provided for in Sections 95 to 98, stoppage in transit in Sections 100 to 106 and 
resale in Section 107. 

Sub-clause (2) refers to other rights of an unpaid seller where the property 
has not passed to the buyer." ( Report of Special Committee .) 

Principle of Section.—“The normal theory of sale is cash against delivery, 
but in the great majority of actual cases, especially in commercial transactions, 
this theory is departed from in practice. The interests of the seller are therefore-, 
protected by two rules—namely those as to lien and as to stoppage in transitu. 
In the absence of any different agreement, as, for instance, where there is a 
stipulation for sale on credit, the unpaid seller has a right to retain possession of 
r the goods until the price is paid or tendered. The right may, of course, be waiv¬ 
ed, even when it is not negatived by the contract. It is to be noted that when the 
seller takes a bill of exchange or other negotiable instrument for the price, the 
ins f rument operates as conditional payment. On the dishonour of the instru¬ 
ment the seller’s rights revive (Sections 45-50). If the buyer becomes insolvent 
the unpaid seller has a further right founded on ancient mercantile usage. 
(See now Section 46, cl. b and Section 50). He may have parted with both 
• the property in and possession of the goods sold, but he can attach the goods 
as long as they are in the hands of a carrier or forwarding agent, and as long 
as they have not reached the actual possession of the seller or his immediate 
agent. “Subject to the provisions of this Act, when the buyer of goods be¬ 
comes insolvent, the unpaid seller who has parted with the possession of the 
goods has the right of stopping them in transitu— that is to say he may resume 
possession of the goods so long as they are in course of transit, and may retain 
them until payment or tender of the price" (Section 50). The right of stoppage 
however, cannot be exercised to the prejudice of third parties to whom the bill 
of lading or other document of title to goods has been lawfully transferred for 
value." (Section 53, Proviso). 

Sub-cl. (1).—“Subject to the provisions of this Act".— See Section 47 infra. 

“Implication of law".— This implication may be rebutted under Section 62; 
or the seller may be estopped from exercising the right. See Carr v Londen 
(1875XLR 10 LJCP 307 (316) ; 44 CP 109. * ’ 

^ Section 46 (1) (a).—“Lien on goods for the price while he is in possession"- 

/ Lien, Nature of.—“A lien is a right to detain property until some charge 

which is due upon it, is paid. It is in the nature of a pledge or security arid 

may be either legal or equitable. It is not a right of property in the thing 

itself, but only a right to retain it as security for some charge already due 11 
Story Eq. Jurisp. 506). J * v 

The lien of the seller is a right to retain goods sold until the whole price 
is paid. A partial payment, therefore will not operate to destroy the lien of 
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the vendor upon all the goods, but only to diminish it in value ; every single 
portion of the property sold, being covered by a lien for the smallest faction of 
the price. {Hodgson v. Loy , 7 TR 445). 

'I 

, Hence it may be stated generally, that when goods are sold and there is 
no stipulation for credit or time allowed for payment, the vendor has a lien 
for the price and charges on them ; in other words, he is not bound actually 
to part with the possession of the goods, without being paid for them. The 
term lien imports, that by the contract of sale, and a formal, symbolical or 
constructive delivery, the property has vested in the vendee ; because no man 

can have a lien on his own goods. The very definition of a lien is, a right to 

hold goods, the property of another, in security for some debt, duty, or other 
obligation. If the holder is the Owner, the right to retain is a right incident 
to the right of property ; if he have had a lien, it is merged in the general 

property (Per Shaw, CJ, in Arnold v. Delano , 4 Cushing, 33, 38 39). 

/ 

/ 

This lien is geneteHy dependent upon the possession of the goods by the 
vehdor. {Lickbarrow v. Mason> 2 TR 63 ; 50 Bom 360 ; 94 IC 824 : AIR 

1926 PC 38 : 51 MLJ 1 PC). So long as he retains possession, whether it be 

personal, or through an agent, he retains a right of lien and, as soon as he 
utterly relinquishes his possession, he generally loses his lien. {Heywood v. 
Waring , 4 Camp. 291). The first question which suggests itself, is, therefore, 
what constitutes such a possession as to entitle the vendor to his lien ; or, what 
is such an actual change of possession from the vendor to the vendee, as shall 
be deemed to put an end to the vendor’s lien. {See per Shaw, C.J., in Arnold v. 
Delano , 4 Cushing, 39). 

The seller by taking railway receipt in his own name may exercise the 
right of lien— Paharia Mai Ram v. Birdhi Chand Jain & Sons , AIR (1950) 
Punj. 217 : 58 PLR 253 ; (1918) AC 157. As to applicability of Section 4 & 
to bailment for security, see Santi Sahu v. Sheogidam Sahu , AIR (1958) Pat 174. 


Lien and Right of stoppage in transit distinguished. —It may, however, 
be here noticed that it is in respect of possession that the lien of the vendor 
differs from his right of stoppage in transitu ; inasmuch as the loss of possession 
does not deprive him necessarily of his right of stoppage in transits although it 
generally annihilates his lien. These two rights must be strictly distinguished 
from each other ; since the principles of law governing them are by no means 
coincident and co-extensive. Possession is, then, the ordinary test of aright 
of lien. (Cross on Lien, 6 ; Bloxam v. Sanders , 4 Barn & Cress 948). And 
non-delivery is the criterion of a right of stoppage in transitu. {See Brown on 
Sales, 641, 642). 

Seller giving credit to buyer—effect on lien. —So, also, it will be well to 
bear in mind in this connection that a lien is a right to retain property only 
as security for some charge already due thereupon, and that the vendor of 
goods has no lien after his payment is made or tendered to him. (2 Kent 
Com. 496, Leven v. Smith , 1 Denio. 571). So, also if he remit for a time his 
claim to payment, either by accepting a bill of exchange, or promissory note in 
payment; or by allowing a certain term of credit ; (Chitty on Counter, (ed. 
1860), 451, 452 ;) or, if, by the contract, the vendee be entitled to take the goods 
immediately, there being no agreement as to when the price shall be paid, {see 
new Section 32 supra ) his right of lien will be suspended, until the maturity of 
the bill or note or the expiration of the credit; upon the ground that, until 
then, nothing is due, {Crawshy v. Homfra , 4 Barn & Aid. 50). If, however, 
the goods remain in his possession until the maturity of the note, or the 
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expiration of the term of credit and vendee refuse to pay, or the note be 
dishonoured, the lien of the vendor revives. (New v. Swain , I Dan Sc Lloyd 
Mere. Cas. 193). He cannot have a present lien for a future debt ; he can 
have no lien without a debt ; and the only debt for which he can have a lien, is 
one which is due immediately, and not prospectively. (Per Shaw, CJ, in 
Arnold v. Delano , 3 Cushing, 33, 39). 

This does not, however, apply to a case where there has been a sale on 
credit and the buyer has become insolvent while the goods are still in the 
possession of the vendor ; but the vendor in such a case retains his lien, as 
against the assignee in insolvency of the buyer, although a promissory note, 
payable on time not expired, was taken for the purchase money, so long as the 
note remains in the hands of the vendor not negotiated, but ready to be delivered 
up to the promisor or his assignee, on the payment of the price. (Arnold v. 
Delano, 4 Cushing 33). The law, in holding that a vendor, who has given 
credit for goods waives his lien for the price does so on an implied condition, 
which is, that the vendee shall keep his credit good. If, therefore before 
payment, the vendee become bankrupt or insolvent, and the vendor still retains 
the custody of the goods, or any part of them his lien is restored, and he may 
hold the goods as security for the price. (Per Shaw, ( J, in Arnold v. Delano , 3 
Cushing 33, at 39). 

So long as the vendor retains goods, which he has sold, in his actual 
possession, or any third person holds them as his agent, and for his benefit 
solely, he retains his right of lien. ( Rhode v. Thwaites, 6 B 'rr 8c Cress 388). 
A mere marking and setting aside of particular goods will not, therefore, 
deprive him of his lien, so long as he holds the goods. (Rhode v. Thwaites, 6 
Barn & Cress 388 ; Dixon Yates , 5 Barn & Adoi 313). So, also, although the 
goods be partly paid for, yet, if they be kept by the vendor, to enable him to 
perform some act preliminary to a dehvery, such as weighing or measuring, he 
still retains a lien. (Hanson v. Meyer, 6 East 614). So, also if he retains the 
goods and store them in his ware-house for the benefit of the vendee he will 
still be entitled to his lien thereon so long as the interests of third persons do 
not intervene. (See Section 53 infra). 

As between the vendor and vendee solely, this rule obtains although rent 
be paid by the latter for the storage of the goods ; for the mere charging and 
receiving of rent, is not considered as rendering the storehouse of the vendor 
constructively the storehouse of the vendee ; nor as making the vendor the 
specific bailee of the vendee. (Mills v. Gorton, 2 Cromp & Mees 513). 

If the vendor surrender to the vendee, or his agent, the possession of the 
subject-matter of sale, his lien is thereby defeated. Nor is it necessary, that 
such a surrender of possession should be manual and actual, where the circum¬ 
stances of the case render it difficult or impossible ; since a symbolical delivery 
will be sufficient, if it be made with the intention of completely transferring the 
property to the vendee. (Atkinson v. Mailing, 2 TR 465) : provided the vendor 
does not still remain in actual possession of it. Thus, if the key of a warehouse 
containing a quantity of grain and cotton be delivered to the vendee, for the 

purpose of transferring to him the absolute possession thereof, the vendor will 
lose his lien. 

Goods in the hands of a third person.— Where the goods, which are the 

subject o. sale, are in the hands of a third person, a question arises as to when 

and under what circumstances, that person is to be considered the agent of 

the vendor, and when as agent of the vendee. Hatch v. Bayley 12 Cushing 29 
Shaw, CJ.) & * 
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In Hatch v. Bayley , 12 Cushing 29, Shaw, CJ. said : “In general, that act, 
which changes the control and dominion of property after an agreement for a 
sale, that which supersedes the power and control of the vendor and transfers 
it to the vendee, is a good delivery to pass the property ; such as delivery of 
the key of the warehouse : Eilkes v. Forris , 5 Johns 335 ; Packar v. Dinsmore , 
11 Cushing 282); transfer of a warehouse-keeper’s receipt, notified and assented 
to by the warehouse-keeper ; ( Tux worth v. Moore , 9 Pick 347); removal of a 
horse from vendor’s stable, to keep for the vendee ; Elmore v. Stane , 1 Taunt 
458) ; transfer of of dock warrants for goods. (Zwinger v. Samuda , 7 Taunt 265). 
In all cases, the ground is, that the same person who was the agent of the 
vendor to keep, becomes the agent of the vendee to keep ; and the possession 
of the agent is the possession of the principal. (Gardner v. Howland , 2 Pick 
599 ; Gibson v. Stevens , 8 Howard 283 ; Arnold v. Delano , 4 Cushing 39, 40). 

In a case of goods delivered to Railway with direction to Bank to deliver 
the Railway Receipt to the buyer against payment of price, the title cannot 
be said to have passed to the buyer. Ram Saran Das Raja Ram v. Lala Ram 
Chander , AIR 1968 Del 233. 

But so long as the vendor does not surrender actual possession, his lien 
exists, although he may have performed acts which amount to a constructive 
delivery, so as to pass the title. For a lien does not import a right of property 
in the goods sold, but only a right of possession and detainer ; and, therefore, 
a delivery, which will pass the title, will not necessarily destroy the lien. (,Arnold 
v. Delano , 4 Cushing 38). In no case where the vendor retains actual possession 
is lien defeated. If, therefore, he deliver a portion of goods sold under an 
entire contract, the title to the whole will be thereby transferred to the vendee, 
unless it be intended by the parties to separate that portion which is delivered, 
from the remainder. (Banney v. Pyntz , 4 Barn & Adol 568.) But, under such a 
contract, a part delivery of goods will not prevent the vendor from retaining his 
lien upon the remainder, if it be in his actual possession. (Hammond v. Anderson , 
I Bos & Pull NR 69). 

In all cases of symbolical delivery, which are the only species of construc¬ 
tive delivery sufficient to give a final possession to the vendee, it is only because 
of the manifest intention of the vendor utterly to abandon all claim and right 
of possession taken in connection with the difficulty or impossibility of making 
an actual and manual transfer, that such a delivery is considered as sufficient 
to annul the lien of the vendor. (Atkinson v. Maling y 2 TR 465). 

Where act of surrender of possession is equivocal.—In all cases where the 
act is equivocal, and not indicative of a clear intention to surrender the whole 
control of the subject-matter, the lien remains. (Tanner v. Scovell y Mees & 
W 28, 38). 

Possession surrendered for limited space or limited purpose.—So, also, if 
possession be voluntarily surrendered for a limited space, and for a special 
purpose, with no intention on the part of the vendor to surrender his possession 
entirely, and for ever, the lien is not destroyed, but only temporarily suspended; 
{Reeves v. Capper, 5 Bing NC 136). Thus, if A purchase a horse of B y with 
the understanding that A shall not take the horse until he pays the price, and 
before he pay the prices, B allows him to take the horse for a day, or for two 
days, or a week, to deprive, the lien of B is not determined, but merely suspend¬ 
ed during the time for which A allows to use the horse. All this doctrine in 
respect to lien proceeds upon the ground that the vendor has a right to retain 
the goods until the price is paid ; and unless it clearly appear that his intention 
is, by his acts, absolutely and finally to abandon that right, it still remains. 


/ 
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Whatever conditional, or temporary arrangement he may make, as to storage . 
or possession, so long as it is consistent with an intention to retain a special 
right to detain the goods, it will not be a forfeiture of his lien. But, wherever 
the terms of the contract of sale are inconsistent with the existence of a lien — 

as where the agreement is, that the vendee shall have immediate possession, or 

where a note is taken, or credit is given, the seller has no lien. (Crawshay v. 
Homfray, 4 Barn. & Aid 50). ' 

Sub-section 1 (b) : Right of stoppage.—Is distinct from right of lien. See 

Moxamv. Sanders , (1825) 4 B & C 941 at p. 948 ; 28 RR 519. See Sections 50 
to 54 infra. 


Unpaid sellor’s lien 


47 -. J Se J! er ’ s ; ien --(l) Subject to the provision of this Act, 
tne unpaid seller of goods who is in possession of them is entitled 

to retain possession of them until payment or tender of the price 
in tne following cases, namely : — 


fa) where the goods have been sold without any stipula¬ 
tion as to credit; 

(b) where the goods have been sold on Knf f U * 

term of credit ha^ expired ; 

(c) where the buyer becomes insolvent. 


. A 2 ) T he seller . m ay exercise his right of lien notwithstanding 

bi^er 1S ^ possesston of the g ood s as agent or bailee for the 


COMMENTS 

a- a „ d 

•■This 1c s ='r r -'■ 

to the interpretation clause of the Bill. Sections 95 to Q 7 ho i* 6 ? reIe S? ted 
regarding the question whether a seder is entitled to exercise 'hisPipU* f r" 1 

when he is in possession of the goods as an agent or bailee of the hover tk " 

question usually arises in cases where the buver h^«™. • i b y Thls 
the goods to remain in possession of the seller There °s no Tenor Ph f° W,ng 

the seller and the buyer that the former’s nncJ !•’ yC 1 . s agreed between 

of a bailee for the buyer, and not that of P seller “ th ha t !| enC c forth be that 
[Cusack v. Robinson, H861) 30 LJQB 261 at d 2641 ’ tu F )® ht ? f lien *s gone, 

T h£i Hr < ^ ft * rsrs 

AC. This clause is based on .he statutory rule'adopTi,,' ,ha?2uS 
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We do not think it desirable to make any provision relating to equitable 
titles arid have therefore left the matter to be dealt with under the ordinary 
law of the land.” ( Report of the Special Committee ). 


Sub-section (1) : Origin of selhr’s lien and stoppage in transitu.—The origin 
of the seller’s lien in English law is doubtful. It is probably founded on the 
custom of merchants (Blackburn on Sale p. 318). The term “lien” is un¬ 
fortunate, because the seller’s rights, arising out of his original ownership, 
in all cases exceed a mere lien. The perhaps come nearer to the rights of a 
pawnee with a power of sale than to any other common law rights” ( Blackburn 
on Sale 325 ; Bloxam v. Sanders , (1 825) 4 B&C 941, at p. 948). 


The seller’s right of lien must be distinguished from his right of stoppage 
in transitu. It is important to keep them distinct, because, though the rights 
are analogous, they are in certain respects governed by different considerations 
(Blackburn on Sale, p. 308 ; Bolton v. Lancashire and York Railway , (1866) 
LR 1 CP at p. 439, per Willes, J). The seller’s lien attaches when the buyer is 
in default, whether he be solvent or insolvent. The right of stoppage in transitu 
only ari se when the buyer is insolvent. Moreover, it does not arise until the 
seller’s lien is gone, for it presupposes that the seller has parted with the 
possession as well as with the property in the goods. 


“The right of stoppage in transitu”, says Bown, L J. : “is founded upon 
mercantile rules, and is borrowed from the custom of merchants ; from 
their custom it has been engrafted upon the law of England. The doctrine was 
at variance with the principle of Civil Law, which laid down that, although 
the goods had been sold upon credit, and although the goods were in the 
possession of the vendee, there might be recaption by the vendor if the vendee 
became insolvent. But, according to the rules as to stoppage in transitu , the 
goods can be stopped only whilst they are passing through channels of com¬ 
munication for the purpose of reaching the hands of the vendee. This doctrine 
was adopted by the Court of Chancery, and afterwards by the Courts of Com¬ 
mon Law”. {Kendal v. Marshall , Stevens & Co ., (1883) 11 QBD at p. 368 CA). 

Scope of Section. —The provisions, in this Act, relating to liens are not to 
be taken as exhaustive and as negativing the existence of liens of various des¬ 
cription not specified therein. (22 PR 1897). 

Section is not confined to cases of specific ascertained goods. [27 LW 23 : 
(1928) MWN 25 : 108 Ind Cas 7 1 : AIR 1928 Mad 279 : 54 MLJ 116]. 

Unless there is possession there is no lien. [50 Bom 360 : 95 Ind Cas 
824 : 24 AU 657 : 43 CU 508 : (1926) MWN 499 : 30 CWN 890 : 53 IA 92 : 28 
Bom LR 777 : AIR 1926 PC 38 : 51 MU 1 (PC)]. 

• N 

A seller, who takes a negotiable security as an absolute payment, is not an 
unpaid seller and cannot exercise the right of stoppage in transit. (3 MIA 422). 

Where on sale of goods on credit the buyer makes default in takihg 
delivery and repudiates the contract, the general provisions of the Act giving 
the seller a lien on goods rema ining in his possession after sale has effect, 1 [20 
LW 486 : (1924) MWN 748 : 82 IC 850 : AIR 1924 Mad 866 : 35 MLJ 72]. 

1. A deli very order i s a mere token of authority to deliver. Therefore, 
the giving of a delivery order by a vendor to a vendee does not of 
itself give the vendee such a right to the goods as to enable him to 
defeat the vendor’s lien. (8 B 501). 

But as soon as delivery takes place, as by placing the goods on the buyer’s 


seller’s hen 
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The contention that the seller's exercise of the right of lien begins when 
a demand for delivery is made from him by the buyer and is followed by a 


ship, possession is transferred, and the seller’s lien is at an end. [3 
MIA 422 (PC). See also 50 Bom 360 : 94 Ind Cas 824 ; AIR 1926 
PC 38 : 53 IA 92 : 51 MLJ 1 (PC)]. 

The defendants agreed to deliver to the plaintiff 125,000 bundles and 
received earnest money. Out of this the plaintiffs received 35,000 
bundles, while 13,000 had been counted but remained with defendants. 
The defendants refused to allow the plaintiff to remove the remaining 
13,000 bundles or to deliver the balance until the plaintiff paid the 
whole of the money. Held, that as the contract was silent on the 
question of payment the defendants were not liable for breach of 
contract. (80 Ind Case 639 : AIR 1924 Nag 416). As to conversion 
of mate’s receipt into a bill of lading, and as to pledge of bill of 
lading. (See 34 Cal 173). 

Factor's lien.—Apart from any special agreement between a principal and 
his factor, the factor has only a lien on goods actually received into 
possession, for advances made by him to the principal. (11 Bom 
LR 1250). 

Marshalling assets.—An unpaid vendor has the equitable right of insisting 
on marshalling the assets, that is to z*y, of forcing the creditor to 
exhaust any other securities held oy him towards satisfying his claim, 
before proceeding on die goods of the unpaid vendor. (11 Bom LR 

1250). 

The plaintiff entered into a contract for the cutting of a certain number of 
bunches of plaintains belonging to the 1st defendant. Under the 
contract the sum payable by the plaintiff to the 1st defendant for 
being allowed to cut the bunches was to be paid in certain instal¬ 
ments, the last instalment falling to be paid on 11th April, 1920. 
On the 4th May, 1920, the plaintiff claimed to proceed with the 
cutting of the plant but as there was considerable balance due by him, 
the 1st defendant refused to permit him to cut the remaining bunches 
until he was paid the balance. Held , that though time was not the 
essence of the contract the 1st defendant was entitled to insist on the 
payment of the balance before permitting the cutting of the remaining 
' bunches. (27 LW 23 : (1928) MWN 25 : 108 Ind Cas 177 : AIR 
1928 Mad 279 : 54 MLJ 116). 

Where plaintiff purchased from the defendants on the condition that the 
plaintiffs would have credit of two months for paying the price of 
goods purchased after delivery but subsequently the defendants came 
to know that plaintiffs were in insolvent circumstances and insisted 
that cash should be paid before delivery and subsequently the plaintiffs 
applied to get the contract rescinded, and to restrain the defendants 
from selling the goods at the risk of the plaintiffs, held , that the 
insolvency of the plaintiffs justified the defendants in insisting on 
cash being paid before delivery and retaining goods and it was not 
open to the plaintiffs to cancel the contract merely because of the 
defendant’s insisting on cash payment before delivery. The defen¬ 
dants were not prevented from putting forward the insolvency of the 
plaintiffs as a ground of their defence simply because they did n n 
set forth in their correspondence plaintiff’s insolvency as their main 
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refusal by him, is not well founded. It puts a very narrow interpretation on 
the language of Section 47. By simply keeping quiet the buyer can deprive 
the seller of his lien if this interpretation were accepted —Kalka Prasad v. Harish 

cause for change of position. (20 LW 725 ; (1924) MWN 924 : 84 
Ind Cas 912 : AIR 1925 Mad 292). 

Lien defined.—A lien in general may be defined to be a right of retaining 

property until a debt due to the person retaining it has been satisfied 

(per curium in Hammonds v. Barclay , 1802, 2 East 235) and as the 

rule of law is, that is a sale of goods, where nothing is specified 

as to delivery or payment, the seller has the right to retain the 

goods until payment of the price (Per-Bayley, B., in Miles v. Gorton , 

(1834) 2 C & M 511); he has in all cases a lien, unless he has waived 
it. 

Extends only to price, not to charges, etc.—But this lien extends only to 
the price. If by reason of the buyer’s .default the goods are kept in 
warehouse, or other charges are incurred in detaining them, the 
lien does not extend to such claim and the seller’s remedy is personal 
against the buyer. 

In Somes v. The British Empire Shipping Company,- (1860) 8 HLC 338, 
it was held by the unanimous judgment of the Queen’s Bench, the 
Exchequer Chamber, and the House of Lords, that a shipwright, who, 
in order to preserve his lien against the owner of a ship, kept the 
ship in his dock after repairing her, (could not include in his lien) 
dock charges for the time that elapsed between the completion of 
the repairs and the delivery of the ship, notwithstanding the owner’s 
default in payment. Cockburn, CJ, in the Exchequer Chamber, said : 
(28 LJ QB at 221). “It is not for us, sitting here judicially to attach 
to the right of lien which a vendor or bailee has in certain cases a 
new right which it is now sought to enforce for the first time.” In 
the House of Lords, Lord Wensleydale said : (8 HLC at 345) “I 
am clearly of opinion that no person has by law right to add to his 
lien upon a chattel a charge for keeping it till the debt is paid ; that 
is, in truth, a charge for keeping it for his own benefit, not for the 
person whose chattel is in his possession.” Lord Cranworth, who 
concurred, said : “The short question is only this, whether Messrs 
Somes, retaining the ship, not for the benefit of the owners of the 
ship but for their own benefit, in order the better to enforce the pay¬ 
ment of their demand, could then say : ‘We will add our demand 
for the use of the dock during that time to our lien for the repairs’. 
The two Courts held, and as I think correctly held, that they had no 
such right.” 

Seller’s lien is as a rule indivisible.—As every contract for number of goods 
is prima facie an entire or indivisible contract for that quantity, 
although the goods may be deliverable by instalments, and the instal¬ 
ments may have to be separately paid for, and as in consequence the 
buyer is not entitled to the possession of any part of the goods 
unless he be ready and willing to accept and pay for all of them, 
it follows in logical sequence that the seller’s lien extends every part 
of the goods for the price of the whole. But, if by agreement each 
instalment is treated as a separate contract the seller’s lien is appor- 
tionable accordingly. And even where there is no such provision, 
when the instalments are to be separately paid for and certain instah 
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Chandra, AIR (1957) All 25. After the price is paid, the seller cannot retain 
goods to recover any othor charges which he may have paid—AIR (1934) 
Oudh 80 : 11 OWN 958 : 151 IC 117. See ILR (1951) Nag 40, under notes to 
Section 44 ante. Though the seller has no lien for storage charges, it is open to 


ments are in fact paid for, the contract - will be treated as containing 
in itself a power of apportionment, and the seller cannot retain the 
instalments actually paid for by reason of the non-payment of the 
price of the residue of the goods. [Merchant Banking. Co v Phoenix 
Bessemer Steel Co., (1877) LR 5 Ch D 205]. ' 


Tender of price divests lien.— As the seller’s lien is a right granted to him 
by law solely for the purpose of enabling him tc obtain payment of 
the price; it follows that a tender of the price puts an end to the lien 
even if the seller decline to receive the money. [Martindale v Smith 
(1841) 1 QB 389]. 


No stipulation as to credit. —The law applicable to cases in which there 
was no provision as to credit in the contract was thus stated by Bavley 
B., in Miles v.' Gorton, (1834) 2 C&M 504 at 511 : “The general’ 
rule of law is, that where there is a sale of goods, 3 nd nothing is 
specified as to delivery or payment, although everything may have 
been done so as to divest the property out of the vendor, and so as 
to throw upon the vendee all risk attendant upon the goods, still 
there results to the vendor out of the original contract a right to 
retain the goods until payment of the price.” 

Credit expired without buyer’s insolvency.— When goods have been sold on 
credit, and the purchaser permits them to remain in the seller’s posses¬ 
sion till the credit has expired, the seller^ lien, which was waived by 
the grant of credit, revives upon the expiration of them, even though 
the buyer may not be insolvent. The point was directly decided at 
Nisi Prius by Bayley, j in 1828, in New v. Swaim, (1828) 1 Dans & 
L 123. It has now been expressly declared by the Act. 

Buyer’s Insolvency.— The third case in which a seller is entitled to retain 

possession is that of the buyer’s insolvency. And here it should be 

remarked, that, the provision in cl. (c) being perfectly general the 

seller's lien will revive even when the period of credit has not expired 

at the time when the buyer becomes insolvent. This is in accordance 
with the common law. 


Revival of seller’s lien on dishonour of bills given in payment or the h„ve,v 

insoIvency.-The two following cases show that during the currency 0 f 

the bill given in payment the seller is paid ; but that, on its dishonor 

or the buyer s insolvency, the seller becomes unpaid, and his lien 
revives* 


Sale on credit : Buyer’s Insolvency. -If the buyer be solvent, and entitled 
to credit, he can of course during the currency of the credit call nr*/™ 
his agent, the seller to deliver the goods, W in such ' caS e thSe 
is no lien for the seller to exercise. Per Bay lev J in AW™ 
Sanders, (1825) 4 B and C 941. Otherwise in case ofbuvf/woi - 

vency,20LW 725:(l924)MWN 924 : 84 1C 912 : AirS Mad 

In 1833, Miles v Gorton, (2 C & M 504) was deeded in the Exchequer 
The seller sold hops on credit, and kept them in his warehouse ™. 
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the parties to make it a term of the original contract that the owner should 
pay for the upkeep of the chattel, while it is detained as a lien for non-payment 
of the price—AIR (1943) Nag 141 : ILR (1943) Nag 272 : (1943) NU 86. 

Sub-section (2) was necessary because it would be a contradiction m terms 
to speak of a man having a lien upon his own goods. The enactment is 
declaratory. 1 ( Griffiths v. Perry , (1859) 28 LJQB 204, at p. 208.) 

48. Part delivery.- -\ Tiere an unpaid seller has made part 
delivery of the goods, he may exercise his right of lien on the 
remainder, unless such part delivery has been made under such 
circumstances as to show an agreement to waive the lien. 

COMMENTS 

(See also comments under Sec. 57, Cl. 7) 

Analogous m \\.—See Section 42 of the English Sale of Goods Act and 
illustration to Section 106 of the Indian Contract Act which runs as follows :— 

A sells to B 100 bales of cotton ; 60 bales having come into B's possession 
and 40 being still in transit, B becomes insolvent, and A, being still unpaid, 
stops the 40 bales in transit. A is entitled to hold the 40 bales until the price of 
the 100 bales is paid. 

Previous and present state of law compared.—The Special Committee 
said,—“This clause follows Section 42 of the English Act. The principle is to 
be found in the Illustration to ; Section 106 of the Indian Act”.—(. Report of 
Special Committee.) 

Part delivery.—The delivery of a part of the goods may or may not be 
of the delivery of the whole according to the circumstances of the case. (See 
Section 34.) 

charged to the buyer. The buyer afterwards accepted a bill for the 
price, which wa negotiated by the seller The buyer dealt with the 
hops as iiio own, and sold part of them, which were delivered to the 
sub-buyer on the buyer’s order. The buyer then becam j bankrupt, 
and the bail was subsequently dishonoured. His assignees brought 
trove for the remainder in the seller’s warehouse. Held , that as 
against them the seller had the right to retain possession till payment 
of the price, for, the seller being in actual possession, till the payment 
of warehouse rent to him did not amount to a constructive 
though it might have been so had the warehouseman been a third 
perso \ In answer to the argument that the seller’s lien, once gone, 
was gone for ever. Bay ley, B., said : “That may perhaps be so in 
some cases where the possession of the goods has been parted witn, 
but it does not apply to the case where the goods remain in posses¬ 
sion and under the control of the vendor, in which case the lien may 
be suspended by circumstances, and may afterwards revive .” 

1. Retention of seller's lien does not necessarily imply unconditional 
appropriation —The fact that a seller retains a lien on undelivered 
goods even after the title has passed, by no means amounts to 
saying that wherever the seller retains a lien on undelivered _goods it 
is to be assumed that the title has passed in the sense that there nas 
been full unconditional appropriation. 86 IC 794 : IC AIR 19-0 

Lah 586. 
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In a case where it was unsuccessfully contended that the delivery of the 
part of a cargo to a sub-purchaser was a constructive delivery of the whole, Lord 
Blackburn, says : “It is said that delivery of a part is delivery of the whole, it 
may be a delivery of the whole. In agreeing for the delivery of goods with a 
person, you are not bound to take an actual corporeal delivery of the whole in 
order to constitute such a delivery, and it may very well be that a delivery of 
part of the goods is sufficient to afford strong evidence that it is intended as a 
delivery of the whole. If both parties intended it as a delivery of the whole, 
then it as a delivery of the whole, but if either of the patties does not intend 
it as a delivery of the whole, if either of them dissents, then it is not a delivery 
the whole.” ( Kemp v. Falk , (1882) 7 App Cas 573 at p. 586). 

In Stelnberger v. Atkinson & Co. Ltd., 31 TLR 110, the seller refused to 
deliver further instalments until after the balance of the price on the first 
instalment had been paid. Held , he had no lien on the undelivered goods as 
the property in them had not passed to the buyers. See AIR (1925) Lah 586. 
This decision is by no means a sound one ; it may be submitted with respect. 
In an instalment contract it may well be that the price is to be paid on d o, ivery 
of the last instalment and in such a case the title in respect of undelivered 
goods may pass to the buyer at the time of making of contract. There is no 
question of unconditional appropriation, if goods are specific. It cannot be 
that there are two rules regarding passing of property, one under Section 23 
and another under Section 46. See also (1877) 5 Ch D 205, where Jessel, 
M.R., held that where the contract was severable the seller had no lien as 
regards those portions of the goods which had been actually paid for. It would 
be better to amend Section 47 by inserting the words “or such proportionate 
part of them” after the words ‘entitled to retain possession of them' in Section 
47 (1). If the contract is for sale of 1000 bales of cotton and the buyer has paid 
for 500 bales, it is unjust that the seller who has delivered 100 bales should 
exercise his lien on the remaining 900 bales. His lien should be restricted to 
500 bales which have not been paid for. 

49. Termination of lien.-(I ) The unpaid seller of goods 
loses his lien thereon - 

(a) when he delivers the goods to a carrier or other 
bailee for the purpose of transmission to the buyer 
without reserving the right of disposal of the goods ; 

(b) when the buyer or his agent lawfully obtains posses¬ 
sion of the goods ; 

(c) by waiver thereof. 

(2) The unpaid seller of goods, having a lien thereon, does 
not lose his lien by reason only that he has obtained a decree for 
the price of the goods. - 


COMMENTS 


Analogous law.—See Section 43 of the English Sale of Goods Act. 


Previous and present state 

said—“Very often a question arise 
There is no express provision in 


of law compared.— -The Special Committee 
hether the lien of a seller has terminated. 
. i :nter VII of the Indian Act on the point 
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except such as is implied by Sec. 100. Section 43 of the English Act, following 
the common law rules, declares when such lien terminates. We consider 
that these rules should be adopted in the present Bill. Sub-clause (3) of the 
present clause which is based on Section 43 (2) of the. English Act recognises 
the principle in the following cases, viz. Houlditch v. Desanges , (1818) 2 Stark 
337, Scrivener v. Great Northern Railway , ( ; 871) 19 WR J88.” ( Report of 
Special Committee). 

Principle of the section—“The principle”, says Blackburn, J., “is that there 
cannot be an actual receipt by the vendee so long as the goods continue in the 
possession of the seller so as to preserve his lien. But though the goods remain 
in the personal possession of the vendor, yet if it is agreed between the vendor 
and the vendee that the possession shall thenceforth be kept, not as vendor, but 
as bailee for the purchaser, the right of a lien is gone, and then there is sufficient 
receipt of the goods to satisfy the statute.” ( Cusak v. Robinson , (1861) 30 LJQB 
at p..264). But this proposition may now be taken subject to the provisions of 
Section 47 (2). 

Sub-section (1) (a).—The reason of the rule in this sub-clause is that 
delivery to a carrier or other bailee as forwarding agent without reserving right 
of disposal is prima faeiz deemed to be delivery to the buyer; (See Section 39, 
clause 1). 

When goods are delivered to a carrier for transmission to the buyer, the 
right of lien becomes changed into a right of stoppage in transitu should the 
buyer become insolvent. In the case of the buyer’s insolvency the two rights 
are similar in their effects. 

Sub-clause (1) (b).—Lien presupposes seller’s possession ; consequently, 
where seller’s possession ceases and buyer gets lawful possession the right of lien 
comes to an end. (Re Me Laren , 11 Ch D 68 CA). The possession of the 
buyer must however be lawful ; wrongful possession does not terminate the lien. 
(Ibid). Attornment to the buyer by the seller does not terminate the lien. (See 
Section 47, clause 2) ; but it is otherwise if the seller’s agent in possession or 
a third person in possession attorns to the buyer with the seller’ consent. 
(Dodsley v. Warley , (1840) 2 A & E 632). 

In AIR (1943) Nag 249 : (1943) NLJ 397 a secondhand refrigerator had 
been sold and it was agreed that the seller should put it in order at a cost of 
Rs. 320. The purchaser took its delivery. Later he said that it was not in 
working order and the seller took away two parts of it for further repairs. The 
full bill for repairs had not been paid and the seller claimed a lien on the parts 
taken for the balance of original cost of repairs. Held , the contract was fully 
performed and when the goods were handed back the lien was ended and it 
could not be revived because the vendor undertook further repairs. Quaere ; 
is the Rs. 320 price within the meaning of the Act for the non-payment of 
which the seller can exercise his right of lien ? It is consideration for repairs 
and not for sale of the refrigerator. Even if the refrigerator had not been 
handed over to the purchaser, it is submitted the seller could not exercise a 
lien on it. under Section 47 in respect of Rs. 320, if it was not paid. In the 
case of a composite contract of sale and bailment Section 170 Contract Act may 
not perhaps apply. See also (1953) ALJ 656. 

Where the buyer is in possession at the time his previous possession as 
bailee becomes possession as own^r ; and the seller’s lien ceases. (Cain v. Moon , 
(1896) 2 QB 283). 

“Lawful possession” by buyer or agent. —As regards the case where the 
buyer “lawfully obtains possession” of the goods. The addition of the quali- 
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at any time before they reach the vendee in case of the insolvency of the latter. 
(Rowley v. Bigelow , 12 Pick 313). 

It will be perceived that these two rights of lien and stoppage in transitu , 
although they are very similar, are not identical. The right of lien can only be 
exercised upon goods which are in the actual or constructive possession of the 
vendor, and in respect to which no delivery has taken place ; but the right of 
stoppage in transitu is properly exercised only upon goods which are in passage 
and are in the hands of some intermediate person between the vendor and the 
vendee, in process and for the purpose of delivery (Gibson v. Carruthers , 8 Mees 
& W 341 et seq). In the one case there is an incipient delivery, or at least a 
resignation of possession ; and in the other, there is not. The criterion, therefore, 
whether the vendor retains a right of stoppage is not to be found in the question 
whether he has lost possession, but, whether the vendee has acquired possession. 
When possession is surrendered by the vendor, his lien is gone, but his right of 
stoppage remains until the vendee has acquired possession. In a word, the right 
in the one case is to retain possession, the right in the other is to regain 
possession. 

A seller, has, indeed, no lien on good, sold on credit, but, nevertheless, he 
is not bound to surrender them, without payment, if, before he surrender them, 
the buyer be prevented, by accident or misfortune, from complying with the 
terms of the contract ; that is, if his credit turn out to be good for nothing ; for, 
in such a case, the worth of his credit is the essential consideration of the con¬ 
tract and a failure thereof would be a failure of consideration. (Arnold v. Denalo , 
4 Cushing 33). 


The vendor’s right of ? n trensitu. s::r°r3edes the canids or ?. liar- 

ringers lien lor a general balance of account due from the consignee to either of 
them ; but it does not supersede their lien for the price of carriage, or storage of 
the specific goods, in respect to which the vendor exercises his right of stoppage, 
and the latter can only reclaim the goods by payment of the charge upjn them 
(Oppenheim v. Russel , 3 Bos & Pull 42). 


Who may exercise right of stoppage. —The right of stoppage is, as a general 
rule, confined to a vendor or to a consignor, to whom the vendee is liable for the 
price. If, therefore, a person abroad,'in pursuance of orders sent to him, procure 
goods answering to the order upon his own credit, so that he is liable therefor to 
the vendor, and transmit them to the orderer charging a commission, he is entitl¬ 
ed to stop them in transitu , since, as far as concerns the orderer, he is the sole 
vendor. 1 (Feise v. Wray , 3 East 93 ; See also 16 Ind Cas 61 : 14 Bom LR 532 ; 


1. The term vendor in Section 102 of the Contract Act is to be given a 
liberal meaning as including a person standing in the position of a 
vendor. A broker who contracts as principal with a buyer of goods 
has a right to enforce the contract and is entitled to sue in respect 
thereof. H : s position by virtue of his personal liability to his sellers 
for the price is that of an unpaid vendor with a right of stoppage in 
transit conferred by Section 99 of the Contract Act. Such right would 
be defeated if the buyer obtained the documents of the title and deli¬ 
vered them to a second buyer who acted in good faith and gave 
valuable consideration for them, as such delivery would amount to an 
assignment under Section 102 of the Contract Act. 53 IC 986 ; 46 
Cal 831. (On appeal from 41 IC 944 : 45 Cal 111). 

A commission agent buying on his own credit for another is a quasi vendor 
and has the right of stoppage in transit. (1802) 3 East 93 : 16 IC 61 
Rel. The right of stoppage exists against a sub-buyer with the excep¬ 
tions given in Sections 102 and 103 (i. e. a sub-buyer for consideration 
who has got a document of title and also the case of a pledgee) (1877) 
5 Ch D 35 : (1800) 13 Ch D 628, Rel : 24 IC 798 : 7 SLR 163. 


188 


THE SALE OF GOODS ACT 


[S. 50 


45 Cal 111 ; 46 Cal 831 ; vendor includes any person standing in the shoes of 
the vendor 53 Ind Cas 986 : 46 Cal 831 ; 41 Ind Cas 944 : 45 Cal 111 ; 53 Ind 
Cas 986 ; 24 Ind Cas 798 7 SLR 163 ; 16 Ind Cas 61. 

Again it is not necessary that the vendor or consignor should personally 
exercise his right of stoppage ; if his general or special agent act for him, and he 
recognizes and confirms the act, it will be sufficient. ( Bell v. Moss, 5 Wharton, 
189). And if the act to effect a stoppage be done by one who acts as agent of 
the vendor but without authority, a subsequent adoption or confirmation will 
have the effect of a previous authority, if such adoption or confirmation be 
made at a time when and under circumstances in which, the ratifying party 
might himself have done with effect the act which he ratifies. 

When and under what circumstances the right of stoppage in transit can be 
exercised.—To enable the vendor to exercise this right, the goods sold must be 
unpaid for—the vendee must be insolvent—and the goods must be in transit. 
(Story on Sales). 

In the first place, the goods must be unpaid for ; the non-payment of 
price by the vendee is the very touchstone to the right of stoppage in transitu. 
The vendor will, however, only be deprived of his right of stoppage by a 
payment of the whole price. The only effect of a partial payment will be to 
reduce his lien pro tanto, and not to deprive him of the right of repossessing 
himself of the goods, and holding every portion of them until the whole price is 
paid. Feise v. Wray , 3 East 102. So, also, if credit be given by the vendee, 
or a promissory note or bill of exchange be taken in payment, the vendor has 
nevertheless a right, upon the insolvency of the vendee, to stop the goods 
in transitu and retain them without surrendering the bill or note, because of the 
partial failure of consideration. Feise v. Wray, 3 East 93. 

In the next place, we come to the second pre-requisite of a right of 
stoppage in transitu, namely, that the vendee shall be insolvent; for this right 
can never be strictly exercised by the vendor, or consignor, except in case of 
the insolvency of the vendee Newsom v. Thornton, 6 East. 17 See also 84 Ind. 
Cas. 912 : AIR 1925 Mad. 292. The vendor or vendee may, indeed, counter¬ 
mand the goods sold while they are on their passage, but such an act will be 
of no effect except by the consent of the other party, and it is, therefore to be 
considered as a mutual agreement to rescind the contract, and not as an exercise 
of the strict right of stoppage in transitu. The insolvency of the vendee or 
consignee does not, of itself remit to .the vendor the possession of the goods ; 
nor does it operate to rescind the contract ; but merely to invest the cons ; gnor 
or vendor with the privilege of re-taking the goods as a security for the price, 
if he choose to exercise it,—and if he, in fact, do exercise it before the goods 
come into the possession of the vendee or consignee. Any well founded or 
provable information of such an embarrassment on the part of the other party, 
as to prevent him from honouring his drafts, or meeting the demands of his 
creditors, is a sufficient insolvency to justify the vendor in stopping the goods 
sold. But, if, through excess of caution or from misinformation, he make a 
mistake, and stop the goods when the buyer is not insolvent, the buyer would 
be entitled to claim the goods, and an indemnification for all the expenses 
growing out of the stoppage. (The Constantia 6 Rb. Adm. 321.) The right 
of stoppage possessed by a vendor or consignor of goods, shipped to order, is a 
privilege allowed for the purpose of protecting him against the insolvency of 
the vendee, and, if that would amount to an unlimited power to vary the 
consignment at pleasure, it would be inconsistent with the rights of the 
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vendee, and might be productive of great mischief. 1 ( Walley v. Montgomery , 3 

East. 585.) 

If the vendor upon the insolvency of the vendee, accept any composition 
for the debt due from the latter for the goods sold, his right of stoppage is 
thereby waived. 2 (Story on Sales, p. 387.) 

1. The term “insolvency” here denotes more than merely having taken 
the benefit of an insolvent law. It includes that and also a stoppage 
of payment, and a failure in one’s circumstances, as evinced by some 
overt act. (Rogers v. Thomas , 20 Conn. 54 ; Newson v. Thornton , 6 
East. 17 ; See Section 2 supra) “Insolvency'’ in some cases is defined* 
to be a present inability to pay in the ordinary course of business. 
(Thompson v. Thompson , 4 Coushing, 127, (134) ; Bay ley v. Schofeild , 
l Maule & S. 388. In Naylor v. Dennie, 8 Pick 198 (205), Parker, 
CJ. said : “We do not find that the right of stopping depends 
upon a declared insolvency or open bankruptcy before the arrival 
of the goods. It is enough that the affairs of the consignee are so 
involved that he is unable to pay for the goods, if he was to pay 
on delivery ; or that he shall have become actually insolvent before 
he shall have taken possession” (See Biddlecornhe v. Bond, 4 Adol, & 
Ell. 332.) In Smith’s Mercantile Law (Am. ed. 1847), p. 548, is a 
very well considered note on this point, in which the learned author 
concludes that the term “insolvency” (when used with reference to 
this branch of the law) is satisfied by a general inabili ty to pay stop¬ 
page of payment; and the failure to pay one's just and admitted 
debt would" probably be satisfactory pri/na facie evidence of such 
general inability. In Rogers v. Thomas , supra, it was held, that the 
requisite insolvency must occur between the time of the sale and the 
exercise of the right. It is not sufficient that it exists at the time of 
the sale ; and if the insolvency does exist at the time of the sale, the 
vendor cannot stop the goods on that ground, although he was 
ignorant of the fact of the insolvency.” (Story on Sales, pp. 388-389. 
Note : the words used in the section one “ becomes insolvent .”) 

2. Indian cases.—In order, to divest the consignor’s right to stop in 
transitu , there ought to be such a delivery to the consignee as to 
divest the carrier’s lien. Where, therefore, the freight due to a 
Railway Company has been paid and the goods have been loaded 
into the purchaser’s carts, the unpaid vendor’s right to stop in transit 
is at an end, and the mere fact that the purchaser’s carts were still 
standing in the goods compound in the railway station cannot affect 

the question. (14 B. 57 (65).] 

So lond as the goods are subject to a lien for freight, the transit has not 
ended. The goods are not at home. The converse proposition would 
seem also to be true, viz., when the ship owner loads the goods and 
his freight has been paid, his right of control and lien over the goods 
is gone, and thenceforth the goods are held by the wharfingers for the 
consignee alone. [17 B. 62 (92).] 

When there ; s no agreement for lien, and when sums of money are given, 
but noi on the security of a specific quantity of goods a banian of a 
firm cannot claim a lien as against the consignor on merchandise 
consigned to the firm and the consignor has a right to stop in 
transitu. (15 C. 573.) 

After the consignee had paid the freight due, surrendered the railway 
receipt for the consignment, received the delivery note, actually 
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51. Duration of transit. (1) Goods are deemed to be in' 
course of transit from the lime when they are delivered to a carrier 
or other bailee for the purpose of transmission to the buyer, until 
the buyer or his agent in that behalf takes delivery of them from 
such carrier or other bailee. 

(2) If the buyer or his agent in that behalf obtains delivery 
the goods before their arrival at the appointed destination, the 
transit is at an end. 

(3) If, after the arrival of the goods at the appointed desti¬ 
nation, the carrier or other bailee acknowledges to the buyer or his 
agent that he holds the goods on his behalf and continues in 
possession of them as bailee for the buyer or his agent, transit is 
at an end and it is immaterial that a further destination for the 
goods may have been indicated by the buyer. 

(4) If the goods are rejected by the buyer and the carrier or 
other bailee continues in possession of them, the transit is not 

deemed to be at an end, even if the seller has refused to receive 
them back. 

(5) When goods are delivered to a ship chartered by the 
buyer, it is a question depending on the circumstances of the 
particular case, whether they are in the possession of the master 
as a carrier or as agent of the buyer. 

(6) Whether the carrier or other bailee wrongfully refuses to 

deliver the goods to the buyer or his agent in that behalf, the 
transit is deemed to be at an end. , 

(7) Where part delivery of the goods has been made to the 
buyer or his agent in that behalf, the remainder of the goods may 
be stopped in transit, unless such part delivery has been given in 
such circumstances as to show an agreement to give up possession 
of the whole of the goods- 


COMMENTS 


[See also comments under Section 50 supra] 

Analogous law.—“This clause is based on Section 45 of the English Sale of 
Goods Act. The same principle is embodied in Section 100 of the Indian 


removed part of the consignment the railway authorities interfered 
and prevented the removal of the remainder of the consignment 
acting on a telegram received from the consignor. Held, that the 
Railway Company had no right of stoppage in transit as the con¬ 
signee was, by that time in full possession of the goods, and con¬ 
sequently the detention of the goods by the Railway Company was 
illegal and no claim for wharfage could be made by the Company. 
(3 Mys. LJ 5). 
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Contract Act, but we prefer to adopt the provisions of the English section.” 
(.Report of Special Committee.) 

Construction of section—unpaid seller's rights. —The Section is to be 
liberally construed in favour of the seller. The Courts look with great favour 
on the right of stoppage in transitu on account of its intrinsic and substantial 
justice. ( Cassaboglou v. Gibb , (1882) 11 QEfD at p. 804.) 

The decisions on the subject are numerous, but as Jessel, M. R. observes, 
“As to several of them there is great difficulty in reconciling then) with principle; 
as to others there is great difficulty in reconciling them with one another and 
as to the whole, the law on this subject is in a very unsatisfactory state” 1 
(Merchant Banking Co. v. Phoenix Co ., (1877) 5 Ch. D. at p. 220). The enact¬ 
ment of this section has however gone a great way in removing the doubt as to 
the previous unsatisfactory state of the law. 


Section explained. —This section deals with one of prerequisites to the 
right of stoppage in transitu ; which is, that the goods, in respect to which it is 
claimed, must be in transit. (Wood \. Yeatman, 15 B. Monr. 270.) So long 
as the goods sold are on their passage and have not come to the actual 
possession ol the vendee, they may be stopped, but, as soon as they have come 
into his possession, or have arrived at their place of destination, the seller loses 
his power over them. It becomes; therefore, important to consider when and 
under what circumstances goods are deemed to be in transitu , and when they 
are deemed not to be in transitu ; since this will determine whether the con¬ 
signor has, or has not, at any particular time, a right of stoppage. And since 
there are two modes in which the transit may be determined, namely : First by 
delivery into the possession of the vendee ; and second by some intervening 
acts by the consignee before delivery ; the subject naturally divides itself into 
these two branches, which we shall proceed to consider. And in the first place, 




1 Indian Cases : The right of stoppage given to a seller by Section 99 of 
the Contract Act exists when the goods are in transit to any one 
who derives his title from the buyer except a sub-buyer or pledgee 
(as described in Sections 102 and 103) to whom a document of title 
had been assigned. (7 SLR 163 : 24 Ind. Cas. 793. But see also as 
to what are documents of title. Section 2 supra ; 40 Bom 630 PC : 
31 MLI 541 (Railway receipt see also 1 Bur LJ 90 : 68 Ind. Cas. 694 

14 Bom LR 532 ; 16 Ind. Cas. 8 ; 24 Ind. Cas. 798 ; 7 SLR 163 (Bill 
of lading) 16 Ind. Cas. 61 : 14 Bom LR 532.) 


When notice of stoppage in transit is given by the seller to the carrier or 
other bailee or custodian in possession of goods, he must re-deliver 
the goods to or according to the directions of the seller. If the 
bailee has notice of conflicting claimants, he delivers at his peril • and 
his only mode of protecting himself is to take an indemnity and if 
that be refused, to interplead. (11 Bom LR 1250. See also 26 Ind 
Cas. 424 : 8 SLR 65. Telegram to the Railway Company by unpaid 
seller not to deliver is sufficient notice to effect a stoppage in transit.) 

When goods are sold to be sent to a particular destination named by the 

vendee, the right of the vendor to stop them continues until thev 
arrive at that place of destination. (11 Bom LR 1250.) 

Right of stoppage exercised by unpaid vendor—Conflicting rights of the 

pledgee for value of the bills of lading of the consignment stopped— 

Goods directed to new destination—End of transit. (See 34 B 292 • 
12 Bom LR 553.) 
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the transit may be determined by a delivery of the goods into the actual or cons¬ 
tructive possession of the vendee. Upon this subject, the first remark to be 
made is that the species of delivery required, in order to defeat the vendor’s 
right of stoppage differs from every other species of delivery, and care should be 
taken not to confound it with any other. {Cox v. Harden, 4 East 211.) At 
the risk of repetition, it may be here as well to restate the different species of 
delivery ; since it is in respect to the question, as to what constitutes a sufficient 
delivery, that one will find the greatest difficulty in harmonizing the cases, on 
account of a careless and indiscriminate use of the term delivery, to signify 
several entirely different things. There are, then, four different kinds of 
delivery, each operating to produce a certain and different result. First : A 
delivery sufficient to change the property ; to constitute which, all that is 
required is, that the seller shall have performed his whole duty. Second : A 
delivery sufficient to destrory the lien of the seller ; to constitute which there 
must be a complete surrende of possession. Third: A delivery sufficient to 
meet the statutory requisitions; to constitute which, there must be a final accept¬ 
ance, and absolute appropriation of the goods by the vendee. Fourth ; A 
delivery sufficient to defeat the vendor’s right of stoppage in transitu , which is 
the subject under present consideration, and which occupies, an intermediate 
place between the second and third class, as above enumerated. 

In order to constitute such a delivery as will defeat the vendor’s right of 
stoppage in transitu , the goods must have ceased to be in transit, and must have 
come into the hands of the vendee, or of some person acting for him. Where 
the goods sold come into the actual possession of the vendee, and within his 
“corporal touch”, and are received by him as owner, the vendor cannot exercise 
his right of stoppage, whether such possession be obtained by the arrival of the 
goods at the place designated by the vendee as the final place of present destina¬ 
tion ; or by a delivery at the warehouse of the vendee ; or at a waref\puse used 
by him, but belonging to another person ; or by his personally intercepting the 
goods during their passage. {James v. Griffin , 2 Mees. & W. 632). 

Again, although the goods come into the actual possession of the vendee, 
yet if they have been delivered to him through a mistake of the middleman, and 
after notice has been given to the latter not to deliver them, the vendor still 
retains his right to them by virtue of his previous notice, that being a sufficient 
exercise of the right of stoppage. {Litt v. Cowley , 7 Taunt, 169). But, although 
the goods sold come to their final place of destination, yet, if they be not in the 
actual possession of the vendee, but in the possession of the wharfinger, and 
the buyer refuse to accept them, the wharfinger holds them as the agent of the 
vendor, so that the latter can stop them. {James v. Griffin , 2 Mees. & W. 623. 
See sub-cl. 4 of this section.) 

It is not necessary, however, that the goods sold should come to the 
personal and actual possession of the vendee, before the vendor’s right of 
stoppage is gone. If the vendee acquire a • constructive possession of them, 
it will, ordinarily be sufficient. {Ellis v. Hunt , 3 TR 464). But no constructive 
possession of them will be sufficient to defeat the vendor’s right of stoppage, so 
long as they are either on their passage to their place of contemplated destina¬ 
tion, or are in the possession of any person, who holds them for the purpose 
of transmission to the place of original destination, pursuant to the contract; 
whether such person be the agent of the vendor, or of the vendee. {Whitehead 
v. Anderson , 9 Mess. & W. 535). 

The first criterion, then, by which it is to be decided, whether the 
goods are in the constructive possession of the vendee or not, is to be found 
in the question, whether they have reached the place to which, by the 
terms of the contract, they were originally to be carried. If such place 
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be reached the right of stoppage is lost ; if it he not reached, the right still 
remains. (2 Kent Comm. 545.) In this inquiry, the unknown or ulterior 
destination to be given to the goods at some future time, according to circuras- 
tances does not form a matter for consideration ; but only the place con¬ 
templated as the stopping place of the goods, for the present, and as far as 

inoos iV le u 0ri f' na , co ° tract of sale ( Dodson v. Wentworth , 4 Man. & Gr. 
1080.) If, therefore, by the agreemen t, the goods are to be sent to a particular 

place, and there deposited in the hands of a certain person, to await further 
orders ; or to be disposed of by him as he may think expedient ; or to be 
transmitted to a different market, away from the vend.., the vendor would 
be deprived of his right of stoppage, by a delivery of the goods at such a place • 
tor the obvious reason that such a reception is the only reception of them 
^•ch ts contemplated by the buyer. (Wentworth v. Outhwaite, 10 Mees & W 
1 ,' Thus, where goods were purchased by a merchant of London, of a cotton 
dealer at Manchester, to be forwarded to his agents at Hull, for the purpose of 
being shipped by them to Hamburg; it was held that, upon their arrival at Hull 
the transitus was determined, the delivery to his agents at Hull being the onlv 
delivery contemplated by the vendee, to be made by the vendor and the pos¬ 
session by the agents the only possession expected by the vendee. Dixon v. 

c yx y 3 £cist 175«) 

, Another criterion, intimately connected with the first, is to be found in 
-determination of the question, whether the agent of the vendor holds the 
goods as a middleman between the vendor and the vendee and for the purpose 
‘ransmission to him or merely as a special age a, or bailee, representing the 
vendee, and receiving the goods either for custody, or for sale, or other disposal 
as the vendee shall direct. If the agent hold them for the purpose oftrans- 

t , he ,! Cn ^° r ’ S r ' ght of st °PPage exists ; (Buckley v. Furniss 
15 Wendell, 137) if he hold them for the purpose of custody, sale or trans- 

SZ 5%%nf,r "" ""**•' rish ' <* is /one. wS. 

Nature and extent of right of stoppage in transit.— The right of stoppage 

in transitu is a right against the goods themselves. “If they arrive injured^nd 
damaged in bulk or quality the right to stop in transitu is so far impaired there 

in Z C T» faCt ora ^ e r ent Which e " tltled the vend0 ^ to go beyond P those goods 
the underwriters to the purchasers of the goods in respect of their losfbv the 

£ e r5 e y ” Berndtso wv - stm,sAim) lr3 chApp5g8 

■ tn The t e ™ s “ sto Ppage in transitu” only applies to cases where the property 
321) C 8 ° 0tiS ^ aS pas?ed t0 the buyer. ( Gibson v. Carruthers, (1841) 8 M & W 

- . t v propert y has not passed > lh r e seller's rights depend upon his so-called 
right of lien or upon a reservation of the jus diponendi. Bolton v Lane & 
Yorks, Railway, (1866), LR 1 CP at p. 439, per Willes, J. & 

In order to form a clear notion of the meaning of the term “ transitu ” 
two points should be noted-( 1) The goods may be in transitu ahhoueh 
they left the hands of the person to whom the seller entrusted them for 
transmission. It is immaterial how many agents’ hands they have passed 
through if they h ave not reached their destination (Bethell v Clark (1888120 

?<S Pa P ' %T P Z Z ,y ■ L J’ ‘ m °r d ’ Ly ° ns , v 08 % AppcS 

3^1 rC). (2) The terra does not necessarily imply that the eoods are in 
motion, for, “If the goods are deposited with one who holds ffiem merelv 
as an agent to forward and has the custody as such, they are as much in transitu 
as if they were actually moving”. (Blackburn on Sale, P . 244) “The essence 

SGA—13 
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of stoppage in transitu ”, says Lord Cairns, “is that the goods should be in 

possession of a middleman.” {Schotsmans vs : Lane, and Yorks , Railway , (1867) 
LR 2 Ch App at p. 338. . ' 

Similarly Lord Esher says—“Goods are deemed to be in transitu not only 
while they remain in the possession of the carrier, whether by water or land, 
and although such carrier, may have been named and appointed by the consi- 
gnee; but also when they are in a place of deposit connected with the trans¬ 
mission and delivery of them, having been there deposited by the person who 
is carrying them for the purposes of transmission and delivery untill they 
arrive at the actual possession of the consignee or at the possession of his 
agent, who is to hold them at his disposal and deal with them accordingly.” 
{Kendal v. Marshal , Stevens & Co. % (1883) 11 QBD 356 at p. 364, CA). 

Mr. Justice Wright defines the term transitus , by stating that goods are 
in transitu “at any time before the goods have reached the possession of the 
vendee or the vendee’s servant, and whilst they are still in the possession Of 
carrier or other person, as an intermediary, who has not yet by attornment, 
usage, or otherwise, agreed to hold them exclusively for the vendee.” (Pollock 
and Wright on possession, p, 214). 

Goods in the possession of carrier.—When goods, which have been 
sold, are in the actual possession of a carrier or other bailee, three states of fact 
may exist with regard to them. First , the carrier or other bailee may hold 
them as agent for the seller ; in that case the seller preserves his lien, and the 
right of stoppage in transitu does not arise. Secondly , the goods may be in 
medio. The carrier or other bailee may hold them in his character as such, 
and not exclusively as the agent of either the seller or buyer. In that case 
the right or stoppage in transitu exists. Thirdly , the carrier or other bailee may 
hold the goods either originally or by subsequent attornment, solely as agent 
for the buyer. In that case there either has been no right of stoppage or it is 
determined. The difficulties that arise are rather difficulties of fact than of 
law. 1 


1. For principle, See Bolton v. Lane & Yorks , Railway , (1866) LR 1 CP 
at p. 439 per W’liies, J. For illustrations see Whitehead v. Anderson , 
(1842) 9 M & W 581. (Promise by captain to deliver when satisfied 
as to freight—transit not ended) ; Dodson v. Wentworth , (1842) 4 M 
& Gr 1080 (goods delivered by carrier to warehouse to await orders— 
transit ended) ; {Valpy v. Giben , (1847)4 CB 837 (goods delivered, 
to shipping agent of buyer—transit ended) ; Schotsmans v. Lane 
and Yorks , Railway , (1867) LR 2 Ch. App. 332 (Goods delivered to 
general ship owned by buyer,—transit ended) ; Coventry v. Gladstone , 
(1868) LR 6 Eq 44 : See also Ex p. Gibbes, (1875) 1 Ch D 101 (goods 
shipped to Liverpool ahd then put on railway for buyer,—transit 
ended) ; Ex p. Watson, (1877) 5 Ch. D 35 (ineffectual interruption 
of transit) ; Ex p. Barrow, (1877) 6 Ch D 783 (goods warehoused by 
carrier as forwarding agent, transit not ended) ; Ex p. Raseyear China 
Clay Co. (1879) 11 Ch. D 560 (goods transhipped on ship hired by 
buyer, destination not stated—transit not ended) ; Kemp v. Falk , 
(1882) 7 App Cas 573, See at p. 584 (goods on ship, cash receipts 
instead of delivery orders given to buyer—transit not ended) ; Ex p. 
Francis (1887) 4 Morrell 146 (goods shipped in vessel of buyers 
' agent, transit ended ; Bet hall v. Clark , (1888) 20 QBD 615, CA 
(goods ordered to be delivered to the “Darling Downs” at Melbourne, 
—transit not ended by shipment) ; followed Lyons v. //qp/iwngj 
(1890) 15 App Cal 391, PC Ex p. Hughes, (1892) 4 MorreJJ, 294 
(break in transit) ; Kemp v. Ismay , (1909) 14 Com Cas 202 (gcods 
brought by agent in his own name for transmission abroad). 
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fm.nJ h t at , t0rnment °L the L carrier is relied on, that attornment must be 
fo^the d h.?vpr m o f tlf SS K nt ‘ !, f th ® CarnCr d ° n0t aSSent t0 h ° ld the g°»ds 

for the buyer or if the buyer do not assent to his so holding them, there is not 
by°th“ l £yT S V ' Griffin ' (183?) 2 M & W 623 (offcr ,0 attorn not accepted 

denre Thl e t f thl lh , at the fr '^ ht ' S unpaid is stron g- though not conclusive, evi¬ 
dence that the carrier is in possession of the goods, as such, and not as the 

buyer s agent. [Kemp v. Falk , (1882) 7 App Cas at p. 584). 

As to 1the termination of the transit, Cave, J, says. -‘When the goods have 
arrived at their destination, and have been delivered to the purchaser or his 
agent, or where the carrier holds them as ' warehouseman for the purchaser ind 

fi° l°P ger , as carne r only the transit™ is at an end. The destinadon may S 
fixed by the contract of sale, or by directions given by the purchaser to the 
vendor. But, however fixed, the goods have arrived at the destination and 

r S !L an Cn u when ‘J?ey have got into the hands of some one’who 

carrying them to the destination fixed by the contract or bv the d.reruLc \■ 
by the purchaser to the vendor. The difficulty in each case hes inTnnf 

v - (1887) 19 QBD 553 a. p. : 561 ; 

entry is made, the transitus would be end^ , no f urther g ; y and a proper 
respect to the goods being confuted (AfZm,,* £ TdSj.I 

the paymea. of ,h. dutie', 6 °„d «K otaSg of a permh w ilTfh “'T 
would not determine the transitus the vendor heina rP . f n< ^ ‘he goods, 

these duties before he can take actual Dossess.on f/L 4 ^ to D c ° mply with 

Barr 301). So, also, even if the goods be removed by ffiecusJm 7 

should pay the duties, the right of stoppage would stifi there to t f h h e p cons 'g nee 
the public store being a mere substitution for the vessel and the o g ?°ul r ~ 
no more in the possession of the consignee in the store than lhln / ^ 
vessel. 1 (Mottram v. Heyer, 5 Denio, 631). when ° n board the 

c,n e ?‘ha„‘ds s r,r',rs^^ it&f r ^ es rr °? *»* » «« 

.ha dd,,a,y thereof, wilf ho. be soffieien. f. S OPP ° Ses 
th at he earner stiU holds them as carrier. ( Whitehead vJ’ J . he | round 
and W 535). But, if obstacles oppose the delivprv a ^ n ^ erson ^ 9 Mees 
the best or only more of taking possession the ripht’n^f sarnples be ‘aken as 
(Ellis v. Hunt, 3 TR 464). So.^lso ^ ^ be gone. 

and especially if the vendee exercise acts of ownership as^v^ thC VCndee ' 
the goods, the transit will be ended {Foster v Frammion^ R, l" 8 a part of 
And the ground upon which these two last species of cases Droc^^^u '° 7) ' 
circumstances denote that the carrier was intended to^plhe goods!‘aJd 


So, also, where goods shipped to a vender ai v;. ^ T~ ' 

destination, and the vendee paid freight and h at their port of 

P n ce ; and the goods were in the custom-housl h ' S n ° te for the 

until the dishonour of the note,—it was held that there 

of stoppage, remained, the goods not havina • **!? vendor s right 

destination, and the vendee not bemg enthled VnT* t0 , their fi " a ' 

(Donath v. Broomhead , 7 Barr 301). 0 P ersona ^ possession 
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that he assented to keep them as an agent for custody. Thus, where the vendee 
of several hogsheads of sugar, upon receiving from the carrier notice of their 
arrival, took samples from them, and, for his own convenience desired the 
carrier to let them remain in his warehouse until he should receive further direc¬ 
tions, and before they were removed became bankrupt it was held, that the 
transitus was at an end. 1 (Foster v. Framption , 6 Barn and Cress 107). 

Sub-cl. (1 ).—“Agent in that behalf ” (e. g.), a commission agent employed 
to buy and be responsible for the price of goods. Ex p . Miles, 15 OBD 39 • 
54 LJQB 566. V 

It is immaterial whether the document obtained from the carrier is made 
out in the name of the buyer both as consignor and as consignee of the goods, 
provided the goods are delivered for transmission by the vendor and not by the 
buyer, AIR (1936) Sind 106 : 30 SLR 148 : 163 IC 875. A mere non-payment 
of freight, although it sometimes raises a presumption that the transitus is not 
at. an end, is not sufficient— Ibid. The goods are unloaded from the railway and 
delivered to the buyer. The transit is at end. The fact that later on the rail¬ 
way passes an order to the effect that the goods should not pass to the buyer is 
irrelevant—AIR (1936) Sind 200 : 30 SLR 154 : 165 IC 559. 

Sub-cl. (2).—In a case where goods were consigned to South Africa but 
were stopped by the buyer at Southampton, Bailhache, J., held the transitus 
was at an end, saying, “Where the original transitus is interrupted by the buyer, 

I think the test is whether the goods will be set in motion again without further 
orders from the buyers : if not, the transit is ended, and the right to stop lost.” 
(Reddall v. Union Castle Steamship Co ., (1914) 20 Com Cas 86, 90). In general 
the transitus continues until the goods reach the place originally named by the 
vendee as their ultimate destination (Cabeen v. Campbell , 30 Penn State 254) ; 
and it does not cease, although the general agent of the vendee receive them, 
at an intermediate place, into his warehouse, for the purpose of forwarding 
them. (<Coates v. Railton, 6 Barn and Cress 422). But if the vendee, even 
before the goods reach their ultimate destination, take them out of the pos¬ 
session of the carrier into his, either with or without the consent of the carrier 
(Whitehead v. Anderson , 9 Mees. and W 518, 534) or if he do any other act 
equivalent to taking ac iuai possession thereof of his own account, the transitus is 
at an end. (Foster v. Framption , 6 Bam and Cress 107). 

“Destination”—Lord Esher says that the term “destination” means send¬ 
ing the goods to a particular place, to a particular person who is to receive 
them, and not sending them to a particular place without saying to whom (Ex. 
p. Miles, (1885) 15 QBD 39 at p. 43, CA) ; and Lord Fitzgerald says, “Transit 
embraces not only the carriage of the goods to the place where delivery is to 
be made, but also delivery of the goods there according to the terms of the con¬ 
tract of conveyance.” (Kemp v. Falk, (1882) 7 A Cas at p. 588). 

Delivery by a railway company to carters of a part of t he goods is not a 
constructive delivery which puts an end to the transit. Meehan v. North Eastern 
Rly. Co., (1911) SC 1348. 

1. But where goods were consigned to H, and on his becominng bankrupt, 
his assignee went to the inn, where they have have arrieved, and put 
his mark on them, but did not take them away, because they had been 
attached there by a creditor of the bankrupt ; it was held, that the 
transit was ended : because no better possession could be taken under 
the circumstances. (Ellis v. Hunt , 3 TR 467). 
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Here the carrier ceases to be carrier, and becomes a warehouseman or 
wharfinger Ex. p. Cooper , (1879) 11 Ch D 68; Kindall v. Manhall (1883) 11 
QBD 356. 

'Appointed destination'.—In a contract of supplying sleeper to the Railway 
the contractor was required to offer the goods for inspection and despatch 
them thereafter. It was held that place of actual delivery can only be the place 
of destination of goods. ( Bengal Timber Trading Co. Ltd., Calcutta \. Com-' 
missioner of Sales Tax , M. P ., AIR 1967 SC 1348 : 19 STC 366 : (1967) 2 SCJ 
698). 

Clanse (7).—The next consideration is in respect to the effect of a part 
delivery upon the right of stoppage in transitu. 1 


1. Delivery or part of the goods as affecting vendor's lien.—A delivery of 
part is prima facie only a delivery of that part. This adopts the 
common law rule, which was stated by Mr. Benjamin as follows : 

“Generally a delivery of part of the goods sold is not equivalent to deli¬ 
very of the whole, so as to destroy the vendor’s lien. He may, if he 
choose, give up a part, and retain the rest ; and then his lien will 
remain on the part retained in his possession for the price of the 
whole ; but there may be circumstances sufficient to show that there 
was no intention to separate the part delivered from the rest, and then 
the delivery of a part operates as a delivery of the whole and puts 
an end to the vendor’s possession, and consequently to his lien.’’ 

Illustrative Cases.—In Slubey v. Heyward, (2 B1 H 504) which was a case 
of stoppage in transitu, the defendant being in possession, as sub¬ 
buyer of a cargo of wheat, of bills of lading which had been indorsed 
to him by the buyer, had ordered the vessel to Falmouth, with the 
seller’s consent, and there had begun receiving the cargo from the 
master, and had already taken out 800 bushels, when the original 
seller attempted to stop the further delivery because his buyer had 
become insolvent. Held that “the transitus was ended by the deli¬ 
very of the 800 bushels of wheat, which must be taken to be a deli¬ 
very of the whole, there appearing no intention, either previous to or 
at the time of the delivery, to separate part of the cargo from the 
rest.” 

Hammond Anderson, (l B & PNR 69) was a case of goods sold when 
lying at a wharf and a delivery order for all the goods given to the 
purchaser. Possession had been taken by him of part, he having 
previously weighed the whole, at the wharfinger’s premises, and there 
was a subsequent attempt by the seller to stop delivery of the rest 
by countermanding the delivery order. Rooke, J. said : “The facts 
of this case are too strong to begot over. The whole of the goods 
was paid for by one bill ; a general order was given for the delivery 
of the whole, and the purchaser under that order went and took away 
a part. How could he more effectually change the possession ?” 
Chambre, J., took the view that there had been an actual physical 
delivery of all the goods, as the bankrupt had actual manual posses¬ 
sion of every article, weighed them all and separated them. 

In Bunney v. Poyntz, (1883) 4 B & Ad 568 the buyer of a parcel of hay 
asked the seller’s permission to take a part, and this was granted and 
it was held not to be a delivery of the whole. “Here”, said Parke J 

distinguishing, Hammond v. Anderson “the intention of both parties 
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So long as any portion of the goods remain in the hands of the seller, his 
right to them, if he has any, is a right of lien. If, however, they be in the 
hands of a third person, as a wharfinger or carrier, it would seem that a com¬ 
plete delivery by such person, of part of the goods sold under an entire contract, 
in compliance with a general order by the vendor, will ordinarily operate to 
devest the seller of his right of stoppage. ( Slubey v. Heyward , 2 H Black 504). 
Thus, where a number of bales of bacon then lying at a wharf, having been 
sold for one entire sum, to be paid for by a bill at two months, an order was 
given to the wharf for delivery to the vendee under which he, weighed the whole, 
and took away several bales, and then became bankrupt,— and the vendor, 
within ten days from the sale, ordered the wharfinger not to deliver the remain¬ 
der ; it was held, that the vendee had taken possession of part, with the intention 
of taking the possession and dominion of the whole, and that this will operate 
as a delivery of the whole for the purpose of putting an end to the transitus. 
{Tanner v. Scovell, 14 Mees & W 28). But if the circumstances manifest an 
intention on the part of the seller to distinguish between the part delivered and 
the remainder, and to retain the latter, his right of stoppage will not be gone. 
{Bunney v. Pyntz , 4 Bam & Adol 568). So, also, where the vendee takes 
possession of a part with the intention of separating it from the remainder and 
not of taking the whole, the transitus will not be determined as to the portion 
left. {Tanner v. Scovell, 14 Mees &W 28). So, also, unless the delivery of a 
part by the carrier be complete, the vendor will retain his right of stoppage. 

A delivery by a carrier is not complete, until he actually and entirely 
parts with the possession ; and this he is not bound to do until the freight due 
to him is tendered or paid ; although if he waives such right by a delivery with¬ 
out payment he thereby destroys the right of stoppage. {Crawshay v. Eades , 

I Barn & Cress 181). Where, therefore,^ delivered a quantiy of iron to a 
carrier to be conveyed to B y the vendee, and the carrier, having reached B's 
premises, landed a part of the iron on his wharf, and then finding that B had 
stopped payment, re-loaded the same on board his barge aiid took the whole 
of the iron to his own premises ; it was held, that there was no delivery of any 
part of the.iron so as to devest the consignor of his right to stop in transitu, 
inasmuch as the special property remained in the carrier, until the freight for the 
whole cargo was tendered, or until he had done some act showing that he assent¬ 
ed to part with the possession of the goods without receiving his freight. 
{Crawshay v. Eades , 1 Barn & Cress 181). 

In this case Mr. Justice Bay ley said : “It is quite clear, that if the iron 
was once completely delivered to Hornblower, the transitus was at an end, and 
his assignees would be entitled to retain it. It is incumbent on them, however, 
to show clearly, that such a delivery had been made by the carrier to the vendee, 
as would deprive the former of his lien ; for nothing less than that could take 
away from the vendor his right to stop in transitu. There can be no doubt, 

was to separate the part delivered from the residue, and the vendee 
took possession of that part only”. 

So, in Dixon v. Yates, (1833) 5 B & Ad 313 the delivery by the seller of 
two purcheons of rum out of a larger quantity was held not be a 
delivery of the whole, the seller having refused a delivery order tor 

the whole. f 

In Simmons v. Swift , (1826) 5 B & C 857 the delivery of a 

stack of bark was held not be a delivery of the whole, but the aeci 
sion was on the ground that the sale was by weight and the pari 

remaining had not been weighed. 
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that wherever there is a complete delivery of part of one entire cargo to the 
consignee, the transitu is ended, and the consignor cannot stop the remainder. 
But in this case there was no complete delivery of any part of the iron to 
Hornblower. The goods were in different barges, and a part of the iron vas 
taken out of each barge and landed upon Hornblower’s wharf, but he had not 
taken possession of it, nor was it weighed, so that the amount of the freight 
due to Eades, the carrier, might be ascertained. Now, independently of any 
particular usage, a carrier has, by the common law, a right to insist that the 
goods shall be weighed, in order, first, that it may be ascertained for his own 
security that he has delivered the precise quantity entrusted to him ; and, 
secondly, that the amount of the freight, if it depends upon the weight, may be 
ascertained. When part of the iron was landed upon the wharf it might more 
properly be considered as if the carrier did not mean to assent to Hornblower’s 
taking it away without paying the freight. Besides, a carrier has a lien on the 
entire cargo, for his whole freight; and until the amount is either tendered 
or paid, the special property which he has in his character of carrier, does 
not pass out of him to the vendee, unless, indeed, he does some act to show 
that he assents to the vendee’s taking possession of the property before the 
freight is paid. It is clear, upon the facts given in evidence at the trial, that the 
carrier never did assent to Hornblower’s taking possession of this property ; for 
he re-ships the part of the iron that was landed, as soon as he is informed that 
the freight is not likely to be paid. In order to devest the consignor’s right to 
stop in transitu , there ought to be such delivery to the the consignee, as to 
devest the the carrier’s lien upon the whole cargo. I am of opinion, therefore, 
that the entire freight not having been tendered or paid, the delivery in this case 
was not complete as to any part ; that the special property remained in the 
carrier ; and that the consignor was not deprived of his right of stoppage in 
transitu . 

Severable contract— Instalment deliveries.—As regards severable contracts, 
if, for instance, delivery is to be made by three instalments, and the first instal¬ 
ment has been delivered and paid for, and the second has been delivered but 
not paid for, the seller cannot withhold delivery of the third instalment till he 
has been paid for both the second and third instalments, unless (1) the non¬ 
payment involves a repudiation of the contract under Section 38 or (2) the 
buyer is insolvent (Ex. p. Chalmers (1873), LR 8 Ch App 289). Any instalment 
which has been previously paid for must however, be delivered even though the 
buyer become insolvent ( Merchant Banking Co. v. Phoenix Bessemer Steel Co. 
(1877) 5 Ch D 205 ; Chalmers). 

52. How stoppage in transit is effected.—(1) The unpaid 
seller may exercise his right of stoppage in transit either by taking 
actual possession of the goods, or by giving notice of his claim to 
the carrier or other bailee in whose possession the goods are. 
Such notice may be given either to the person in actual possession 
of the goods or to his principal. In the later case the notice, to 
be effectual, shall be given at such time and m such circumstances 
that the principal, by the exercise of reasonable diligence, may 
communicate it to his servant or agent in time to prevent a 
delivery to the buyer. 

(2) When notice of stoppage in transit is given by the seller 
tp the carrier or other bailee in possession of the goods, he shall 
re-deliver the goods to, or according to the directions of the seller 
The expenses of such re-delivery shall be borne by the seller. 
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COMMENTS 

Corresponding English Law.—“This section is based on Section 46 of the 
English Sale of Goods Act. The rules contained in that section correspond 
to Sections 104 and 105 of the Indian Contract Act”. (Report of Special 
Committee). 

Scope of Section.—No particular form of notice is prescribed by the 
section and the intention of the parties is a question of fact. (8 SLR 65 : 26 
Ind Cas 424). 

A worngfu) delivery of goods by the carrier after notice to stop in transit 
does not defeat the right of the unpaid vendor. (17 B 62). 

“The seller’", says Dr. Lushington, “exercises . his right of stoppage in 
transitu at his own peril, and it is incumbent upon the master of the ship to give 
effect to such a claim, as soon as he is satisfied it is made by the vendor, unless 
he is aware of a legal defeasance of the claim”. 1 (Re The Tigress, (1863) 32 
LJ Adm 97 at p. 101). 

Principle of Section—Stoppage how effected.—On the question how may 
the right of stoppage in transitu be exercised, the general rule is, that it is not 
necessary for the vendor to take possession of the goods by a manual seizure 
of them, but, that it will be sufficient if he make claim to them, adversely * 
to the buyer, during their passage. 2 {Walker v. Woodbridge , Cooke's Bank L . 

494). 

A demand of the goods of the carrier, or notice to him to stop the goods, 
or an assertion of the vendor's right by an entry of the goods at the custom¬ 
house, or a claim and endeavour to get possession, is equivalent to an actual 
stoppage of the goods. The vendor's right is so strongly maintained, that while 
the goods are in the transit, and the insolvency of the vendee occurs, the vendor 
may take them by any means not criminal. (Lord Hardwicke in Snee v. Prescott , 

1 Atk 245 : 2 Kent Comm 543). 

A notice to a carrier not to deliver goods to the vendee, is sufficient, 
stoppage, although the goods be, by mistake of the carrier, actually delivered 
subsequently to the vendee ; since the carrier thereby renders hmself liable 
therefor. {Lift. v. Cowley , 7 Taunt, 169). 

A notice of stoppage in transitu , to be effectual, must be given either to 
the person who has the immediate custody of the goods, or*to the principal, 
whose servant has the custody at such a time and under such circumstances 

1. Illustrations—Liability for freight of carrier.—(i) Goods are stopped 
in transit while in the hands of a railway company. The company 
have a lien for the charge of carrying those particular goods, but no 
general lien for other moneys due from the consignee, even though 
the consignment note purports to create such a lien. {United States 
Steel Products Co. v. G . WRailway , (1916) AC 189, 195, 196). 

(ii) Goods sent by sea are stopped in transit at a port short of the desti¬ 
nation. The unpaid seller declines to take any action with regard 
to the goods. He is liable for freight to destination and any landing 
charges that may have been incurred. {Boon Steamship Co. v. Cargo 
Fleet Iron Co ., (1916) 2 KB 570, CA 22 Com Cas 9). 

2. Thus, a telegram sent by an unpaid vendor o r goods to a railway com¬ 
pany not to deliver the goods is sufficient notice to effect stoppage in 
transit. (26 Ind Cas 424 : 8 SLR 65). 
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as that he may, by the exercise of reasonable diligence, communicate it to 
his servant in time to prevent delivery to the consignee (Story on Sales 385). 

It is not necessary to the exercise of this right of stoppage in transitu , 
that the vendor or his agent should take actual possession of the goods, but it 
will be sufficient, if before the transitus , is ended, he give notice to the carrier 
or middleman of his resumption of ownership over the goods, or prohibit him 
from delivering them to the vendee or his assigns. (Mottram v. Heyer , 5 Demo, 
333). But in order to make the notice effectual as an exercise of the right of 
stoppage in transitu it must be given to some intermediate party between the 
vendor and vendee, at such time and under such cirumstances as to enable 
him to prevent the delivery of the goods. Whitehead v. Anderson, 9 Mees & W 
518). A mere notice to the vendee, before the goods come to his possession, 
that the vendor wishes to exercise the right will not be sufficient. 1 

Transfer by buyer and seller 

53. Effect of sub-sale or pledge by buyer.—(1) Subject to 
the provisions of this Act, the unpaid seller’s right of lien or 
stoppage in transit is not affected by any sale or other disposition 
of the goods which the buyer may have made, unless the seller 
has assented thereto : 

Provided that where a document of title to goods has been 
issused or lawfully transfered to any person as buyer or owner of 
the goods, and that person transfers the document to a person 
who takes the document in good faith and for consideration, 
then, if such last mentioned transfer was by way of sale, the 
unpaid seller’s right of lien or stoppage in transit is defeated, and, 
if such last mentioned transfer was by why of pledge or other 
disposition for value, the unpaid seller’s right of lien or stoppage 
in transit can only be exercised subject to the right of the 
transferee. - 

I 

(2) Where the transfer is by way of pledge, the unpaid seller 
may require the pledgee to have the amount secured by the pledge 
satisfied in the first instance, as far as possible, out of any other 


Notice.—Where a vendor sent two telegrams ‘do not deliver’, and 
‘deliver to a third man’, and in a subsequent letter stated that the 
delivery ought to be made to a third party but made no mention of 
his claim as that of an unpaid vendor : Held, that the intention of 
the'telegram was to stop delivery on behalf of the unpaid vendors 
owing to the insolvency of the purchasers, and that the telegrams 
were sufficient notice under Section 104 of the Contract Act (8 SLR 
65 : 24 Ind Cas 424). * v 


Sale of goods to plaintiffs on credit—Defenants subsequently insisting 

on cash payment knowing about the insolvency of the plaintiffe_ 

Plaintiffs are not entitled to cancel the contract—Defendant’s omis- 
. sion to state plaintiffs insolvency in their correspondence is no bar 
to plead plaintiff’s insolvency in defence (84 IC 912 : AIR 1925 Ma/1 
292). 
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goods or securities of the buyer in the hands of the pledgee and 
available against the buye 

COMMENTS 

Analogous law.—See Section 47 of the English Sale of Goods Act and 
Sections 98, 101 to 103 of the Contract Act. 

Previous and present state of iaw compared.—The Select Committee said : 
“This clause is based on Section 47 of the English Act. It relates to the effect 
of a sub-sale or a pledge of goods sold by a buyer before he has paid the 
price. The first paragraph of sub-clause (1) combines the provisions of Sections 
98 and 101 of the Indian Act; Sections 102 and 103 of the Indian Act refer 
to the transfer of a document of title by the buyer. That provision is contained 
in the proviso to sub-clause (1). The words “having obtained” in Section 102 
of the Indian Act are not satisfactory. They may include the case where the 
buyer obtains the document tortiously. To exclude such cases the English 
proviso uses the words “lawfully transferred”. The controversy with regard 
to the meaning of the words “document of title” has been now set at rest by 
the Privy Council decision in Rarndas v. Amerchand , ILR 43, IA 164. They 
have the same meaning as they had in the Factors Act of 1840 and include any 
instrument of title. To make the proviso applicable to warrants and orders 
of the delivery of goods which are really “issued” and not transferred, we have 
inserted the words “issued” before the word “lawfully”. 

In sub-clause (2) we have inserted a provision to provide for the right of 
marshalling by an unpaid seller, when the buyer has transferred the goods by 
way of a pledge of the documents of title. In such cases an unpaid seller is 
entitled to require the pledgee to satisfy his claim against the buyer first out of 
any goods or securities in the hands of the pledgee. The principle of marshall¬ 
ing applies to transactions relating to immovable property (see Sections 56 and 
81 of the Transfer of Property Act) and is also well recognized in England as 
being applicable to contracts for the sale of goods. [See Halsbury, Vol. 25, 
p. 262, Benjamin on Sale, p. 1059]. (Report of Special Committee ). 

Principle of Section explained and illustrated.—The vendor may lose bis 
possession, and therewith his lien, in case the rights of a third party intervene ; 
as if the vendee sells to a bona fide sub-vendee,—or assign to particular credi¬ 
tors,—or otherwise dispose of the goods to bona fide purchasers for value and 
also transfers the documents of title to them. In such case the right of vendor 
to stop them subsequently is destroyed, upon the ground that he cannot right¬ 
ful ly stop goods belonging to any other person than his vendee. 1 (Hurry v. 
Mangles , 1 Camp 452 ; Story on Sales 405-421). 

1. Illustrations.—(i) A , an oil merchant, sells to B without appropriating 
any particular oil to the contract. B sells two tons of the oil to C, 
and gives him a delivery order. C lodges the delivery order with A, 
indorsing it “please wait our orders”. B falls into arrears with his 
payments, and A refuses to deliver the 2 tons to C. He has not lost 
his seller’s lien, and is entitled to refuse. (Mordaunt Brothers v. 
British Oil and Cake Mills , (1910) 2 KB 502). 

(ii) A having 6,000 bags of mowra seed sells 2,600 to B, which B, 
pays for by cheque. A gives B delivery orders for the 2,600 bags, 
and B sells the seed to C, and indorses the delivery orders to him. 

If B' s cheque is dishonoured, A ,has lost his right of lien and must 
deliver the seed to C (Ant. J Urgens Margarinefabrieken v. Louis 
Dreyfus A Co., (1914) 40 (Issue of delivery order by A amounts 

to transfer of document of title). 
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“Ever since the great case of Lickberrow v. Mason, the law has been con¬ 
sidered to be that the bona fide transferee, for value, of a bill of lading, indorsed 
by the shipper or his consignee, and put into circulation by the authority of 
the shipper or consignee, has an absolute title to the goods, freed, from the 
equitable right of the unpaid vendor to stop in transitu as against the purchaser” 
(Lord Campbell in Gurney v. Behrend, 3 Ellis & Bl 622, 636, (637); by such 
transfer of the bill of lading the transitus is ended and the right of stoppage is 
gone. (Cuming v. Brown, 1 Camp 104). 

In the case of Gurney v. Behrend,3 Ellis, & Bl. 622, Lord Cambell 
said : ‘‘A bill of lading is not, like a bill of exchange or a promissory note, 

a negotiable instrument, which passes by mere delivery to a bona fide tranferee 
for a valuable consideration, without regard to the title of the parties who 
make the transfer. 


Although the shipper may have indorsed in blank a bill of lading deliver¬ 
able to his assigns, his right is is not affected by an appropriation of it without 
his authority. If it be stolen from him, or transferred without his authority 
a subsequent bona fide transferee, for value, cannot make title under it, as 
against the shipper of the goods. The bill of lading only represents the 
goods ; and in this instance, the transfer of the symbol does not operate more 
than a transfer of what is represented.” 


The validity of an assignment to destroy the right of stoppage is not 
however, confined to cases where the assignee has no notice that the goods 
have not actually been paid for ; for if the goods be sold on credit and he 
take the assignment bona fide, and under the suppositions that they will be 
fairly and properly paid for when credit has expired, his title cannot be dis¬ 
turbed by the consignor. {Cuming v. Brown, 1 Camp 104). If therefore a 
person take an assignment of a bill of lading, knowing that a bill’of exchange 
has been accepted for the price of the goods, and without any reason to 
suppose that .t will be dishonoured, the consignor will have no valid claim 
upon the goods in h.s hands (Cox v. Harden, 4 East 211). So, also although 
the goods may not be fairly and honestly assignable yet, if he take them with 
no suspicion that such is the fact, he acquires thereby a good title against the 

f f h L rd perS ° n ’ ? h ° takes them in g°°d faith, and without notice 
hCm ' m 3 valuable .consideration, he ought not to suffer merely 
because the consignor was so incautious as to trust his goods out of his 

possession without payment and thereby afford to his consignee an opportunitv 
to mislead and defraud. (Salomons v. Nis sen, 2 TR 674). But hPhe take 
i a 7; kn ° wing that the transaction is fraudulent and dishonest ; as, if he know 
™ Tr! insolvent and that no bill has been accepted for the price 

vening the actual terms of the sale, or the rights of the consignor he lm 
stand in the same position as the consignee, and his claim will not defeat the 

th™ ?r S n8 f ° T PPagt i {0gle V - Atk ^on, 2 Taunt. 759). Thus where 

the cosignee of goods, to whom the bill of lading is indorsed in hl.nV o!’ 
it over to a third person, and, by a suqsequent agreement S ’ 

become partners, the assignee knowing that the consignor has notTeen nairt 

absolu^fSf of^oppTgftST'yX“.hu"same?/ .T™"” 

as a security for a debt. For, io such a cafe. ^IthougS fhe legal rig,°?f 
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possession passes to the pledgee, the vendor may yet assert his interest in 
them, subject to the rightr of the pledgee, and will be entitled, at least in 
equity, to the residue, after satisfaction of the pledgee’s claim, and, if other 
goods belonging to the pledgor be pledged at the same time with those in the 
bill of lading, the vendor will oe entitled to have the proceeds of the former 
applied to the discharge of the pledgee’s claim before his own goods are so 
appropriated. ( Spalding v. Ruders , 6 Beaven 376). 

Transfer of bill of lading.—The following propositions are laid down by 
Mr. Chalmers as the result of decided cases.—(1) That as between buyer 
and seller, that is to say, the immediate parties to the contract, the indorsement 
of the bill of lading does not affect the right of stoppage nor does further 
endorsement by the buyer affect the right of stoppage unless the indorsement 
be for value {Lickbarrow v. Mason , (1793) 6 East 22, HL ; 1926 AC 72), but 
an antecedent debt may constitute such value 1 2 * * (Leask v. Scott, (1877) 2 
QBD 376 ; CA, dissenting from Rodger v. Comptior & Escompte , (1869) LR 
2 PC 393. But , see 18 Cal at p. 590). 

0 

(2) That if the holder of the bill of lading re-sells the goods or otherwise 
disposes of them for value to a third person, who pays the money, such 
third person acquires his interests in the goods subject to the original seller’s 
right of stoppage in transitu , untess he gets a transfer of the bill of lading 
{Keep v. Falk , (1882) 7 App Cas 573, see at p. 582, per Lord Blakbum). 

(3) That since the Bills of Lading Act, 1855, as well as before, a bill of 
lading may be indorsed by way of mortgage, pledge, or other security and 
not by way of absolute sale. {Sewell v. Burdick (1884) 10 App Cas 74). 
Where a bill of lading is so transferred, the original seller retains his right of 
stoppage subject to the rights of the incumbrancer, and further, he may compel 
the incumbrancer to resort to other goods pledged with him by his debtor, if 
such there be, before resorting to the goods covered by the bill of lading {Re 
Westzinthus , (1883) 5 B & Ad 817). 

(4) That the right of stoppage in transitu is wholly defeated when the 
bill of lading is assigned absolutely for a consideration which is wholly paid. 
{Lickbarrow v. Mason , (1793) 1 Smith, Lead. Cas., 13th ed., p. 703). 

(5) That when the bill of lading is transferred to a sub-purchaser absolu¬ 
tely and for value, but that value is wholly or in part unpaid, there is probably 
no longer any right to stop to the extent of the money that is paid.* 


1. The words, “an advance made upon it” require that the pledge of a 
bill of lading, in order to defeat the right of stoppage in transitu , 
shall be as security for a new advance, not for a pre-existing debt. 
[18 C 573 (590)] 7 

The requirements of the section are complied with, when it is shown that 
any sum is advanced, on the terms that it is to be secured by the 
particular bill of lading in question or the goods represented by it, 
though it may be secured by other bills or goods also, and though the 
bill of lading may have been intended to be security, not only for 
the particular sums or sum advanced upon it, but also for some 
antecedent liability. [18 C 573 (590)]. 

2. Railway receipt—Indorsement by way of pledge—Stoppage in transit-* 

Railway receipts issued to the consignors of goods provided that they 

should be given up at the destination by the consignee or indorsee 
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This sub-section, which protects a bona fide pledgee from an owner 
against any right still subsisting in his predecessor-in-interest, assignes that the 
owner can pledge the goods by transfer of the relevant documents of title. 
This sub-section, as also sub-section (2) of Section 30, embody the statutory 
exception to the general rule that a person cannot confer on another a higher 
title than he possesses. [Morvi Mercantile Bank Ltd. v. Union of India AIR 

1965 SC 1954 (1960)]. J 

A delivery chit which is part and parcel of a contract on Sukkur Pass 
Godown delivery terms and which is received without payment and which 
cannot be effectively used for obtaining delivery without payment of 90V of the 
price of goods is not a document of title and does not fall within the purview 

of Section 53 (])—AIR (1941) Sind 78: ILR (1941) Kar 89. ‘ 1 

. .? 4 - , Sa l e , I10t generally rescinded by lien on stoppage in 

transit—(1; Subject to the provisions of this section, a contract 

u a C - S i^ 0t r r . escinded by the mere exercise by an unpaid seller 

of his right of hen or stpopage in transit. 

., ^ th if g ,° ods are of a perishable nature, or where 

the unpaid seller who has exercised his right of stoppage in transit 

gives notice to the buyer of his intention to re-sell, the unpaid 

seller may, if the buyer does not wjthin a reasonable time pay or 
* e ”^ r h / Pr iu C ’ Te -' S - e , t . he 8° ods wit hin a reasonable time * n d 

k T ‘f w.iginai ouye.' damages for any loss occasioned 

by his breach of contract, but the buyer shall not be entitled to 
any profit which may occur on the re-sale. If such notice is nm 
given, the unpaid seller shall not be entitled to recover such 

fhe resale ^ ShaU be entitled t0 the P rofit > if ^ 


to a person with a request for delivery of the tmnHc j 

The railway receipts were created it th<» n endorsee. 

proof of the possession an J^control of t£ 1° T 30 mar * et 
to or as authorising the holder to receive referred 

Held, that where a railway receiptJTT ««• y? nsfer the goods - 

consignee, the seller is not entitled to stoiMhe Inn faUh f ° r the 

The expression “instruments of t!tie” m SectmnTnT made % them ’ 
thing as ‘documents showing title” in 03 means the same 

‘documents of title’ in Sectfon 108 of tl0 " s 102 and 108 and 

of expression ‘being due to TnartLic drafting Ac j’ th , e v , ariety 

Darbar v. Amerchand <6 Co. 40 Bom 603 • ->n 8 r«^j7fo^ Vi'haldas 

LR 670 : 20 MLT 194 : 31 MLJ 541 4 ‘ r 182 : 18 

85 LJPC 214 : 24 CLJ 320 43 IA 164 £ tt^o! 4 ALJ 1045 : 
(1916) 2 MWN 110 (PC). ' 3 1A 64 ' 32 TLR 594 : 35 IC 954 : 

A Railway receipt being assignable bv endnr«. m »„. 

title to the goods under Section 103 rT , *5 an ,nst ™ment of 
Darbar, 38 Bom 255 : 21 IC M3M5 Lm Co ’ V ' Ramdas 

Firm of Kaluram v. Fmn of BudhJam 24 , }? , B £f see contra. 
Bom LR 522; l6 Ind Cas 61 : 14 Bom 57 tfon ? 163 5 14 

68 Ind Cas 694 : AIR 1923 Bur 1 not now good^law).' * 341 : 
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(3) Where an unpaid seller who has exercised his right of 
lien or stoppage in transit re-sells the goods, the buyer acquires a 
good title thereto as against the original buyer, notwithstanding 
that no notice of the resale has been given to the original buyer. 

(4) Where the seller expressly reserves a right of re-sale in 
case the buyer should make default, and, on the buyer making 
default, re-sells goods, the original contract of sale is thereby 
rescinded, but without prejudice to any claim which the seller 
may have for damages. 


COMMENTS 

Analogous law.—See Section 48 of the English Sale of Goods Act and 
Section 107 of the Indian Contract Act. 

% 

Previous and present state of law compared.—The Select Committee said : 
“This clause relates to the right of re-sale of an unpaid seller, and is based on 
Section 48 of the English Act. In drafting the clause, we have been guided 
by the following principles : 

(1) Before seller exercises his right of re-sale, he should give notice 

to the buyer of his intention to re-sell. 

(2) In default of such a notice, the seller should have no right to claiijk 

any damages for loss on re-sale from the buyer and should be 
under an obligation to pay over the profits, if any, arising from the 
re-sale to the purchaser. 

(3) Whether or not the requisite notice is given, the purchaser from 
a seller should gee an absolute and clear title. This position 
underlines Section 48, clause (2) of the English Act, but the point 
is made clear in the Bill. 

In ragard to the profits arising from the re-sale, we have thought it right 
that the seller should be entitled to the profits inasmuch as the resale is the 
result of a breach of contract on the part of the buyer. We have not overlooked 
the fact that this point is treated as doubtful in English law. 

We have not attempted to define the word ‘perishable’ because the 
English decisions and text-books make it clear what that word means. ( Vide 
Halsbury, Vol. 25, p. 264, Benjamin on Sale, p. 1085. ( Report of the Special 

Committee ). 

% 

The 2nd Select Committee said : “In this clause we have provided that 
the re-sale shall take place within a reasonable time.’’ ( Report of the Special 
Committee). 

Principle of section explained.—The contract of sale is not rescinded by the 
exercise; on the part of the vendor, of his right of stoppage in transit, but the 
only effect of such an act is to re-possess both parties of the same rights 
which they had before the vendor resigned his possession of the goods sold. 

(Lickbarrow v. Mason , 6 East 22, note). It revests, therefore, in the seller, bis 
lien for the price, but it gives him no better claim to the goods than he had 
after the sale, and before transmission thereof. The vendee may, therefore, 
at any reasonable time after the vendor has stopped the goods, enforce his 
claim to them by payment of the purchase money, according to the original 
terms of the contract; and the vendor, may, also, notwithstanding his exercise 
of the right of stoppage, maintain an action against the vendee for goods bar¬ 
gained and sold, provided that he be ready and willing to surrender the goods 
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according to the terms of the original agreement. (Wentworth v. Oathwaite, 
10 Mees & W 436, 452). Thus, if certain goods be sold for £500, and be 
stopped in transitu, and while in the possession of the vendor their market 
value rises to £1,000 the vendor, is bound to surrender them upon tender or 
payment of the original price of £500. (Buller, J., in Lickbarrow v. Masan, 6 
East 22). 


In Wentworth v. Oathwaite , 10 Mees' & W 452, Parke B, said “What 

the effect of stoppage in transitu is, whether entirely to rescind the contract, 

or only to replace the vendor in the same portion as if he had not parted 

with the possession, and entitle him to hold the goods until the price be paid 

down, is a poipt not yet finally decided, and there are difficulties attending 

each construction. It the latter supposition is adopted, (as most of us are 

strongly inclined to think it ought to be, on the weight of authory), the vendor 

is entitled to retain the part actually stopped, in transitu till he is paid the 

price of the whole, but has no right to re-take that which has arrived at its 

journey’s end. His right of lien on the part stopped is revested, but no 
more.” 


The vendor, in exercising this r»ght of stoppage, doe^ take possession 
of the goods as his own, but as the goods of the purchaser, on which the 
vendor, has a lien lor the unpaid purchase money. If the vendee has paid part 
ot the price, he cannot recover it back, while the vendor having regained the 
possession is still willing to deliver the goods on payment of the balance. 
If the vendee refuses to pay the balance and take the goods, the vendor mav 

^' iCi \rTu U 5Pi \ & reasonable time allowed to pay for and take the goods, 
re^c.i them, and apply the proceeds to the payment of the price, and sue for 
damages incurred on re-sale. 1 (Newhall v Vat gas, 15 Maine. 314 : 2 Kent 


1 . 


Case law Scope of Section— The words of the section are permissive 
and not compiilsory. Therefore, a seller of goods, who gives notice 
ot his intention to re-sell the goods in pursuance of the provisions of 

the section is not bound to carry out such intention and can change 

his mind if he likes. (7 LBR 252 : 25 Ind. Cas. 799.) g 

Seller’s right of re-sale when arises—Passing of property to buyer—. 

nn tw CrS CXerC,Se the r L ight of resale ’ and cIaim damages 
on that footing, the property in the goods must have passed to the 

LRUfiS (66 A R C , 5 iV J 1 ™ 'h ** also 8 Lah - 514 ; 27 Bom 

1925 Bom. 547 ; 5 Bur. LT 198 : 100 Ind. Cas 307 • 
AIR iy27 Rang 81 ; 1 CWN 71 : 24 Cal. 124 * AIR (19591 AP 30 
(34) ; AIR (1957) MB 168. If property has not passed and the 
seller reseUs, he cannot recover the commission paid at the time of 

resale-AIR (1959) AP 30 (36). This case deals also with the s c Ber ? s 
claim for demurrage. But See also 29 Ind. Cas. 933 : 9 SLR 20 

It is settled law that goods cannot be re-sold at the risk of the purchaser 

in ,hem has pass ' d - &s 


This section deals again with an unpaid seller’s further right and remedies 
when in possession, against the goods. Mvsore r d ’ 

2Ki*U%“ etal IndUStrieS ' to”*' A1R 1982 Knf 283 (287) $82) 

If a purchaser does not take delivery and pay the balance of the purchase 
money on the due date, the seller or his representative may seUthe 
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Comm. 541 ; Kymer v. Swercropp , 1 Camp. 109 ; Abbot on Shipp (6th Am. cd.) 
616 ; Story on Sales, 373). 


goods against him and charge him with the loss. If the property has 
undoubtedly passed and the real date for paying the balance of the 
purchase money and for delivery of the goods has not arrived, the 
re-sale by the vendor is a breach of contract entitling the vendee to 
repudiate the transaction. (AIR 1923 All. 242) 

Passing of property—Ordinarily appropriation notice passes property to 
vendee but not where property agreed to be sold and property appro¬ 
priated are not identical.—If the seller sends notice of appropriation 
to the buyer and the latter does not reply promptly it must be 
inferred that he assents to the appropriation and the property in the 
goods will be deemed to pass on the expiration of a reasonable time 
after receipt of the notice. This principle does not apply in all cases. 
Where vendees contracted to purchase a certain number of cases of 
dyed sateens bearing certain numbers but failed to take delivery of 
the goods on the ground that the numbers on the cases were fictitious 
and the contents were not complete and vendors gave notice to 
vendees and auctioned the goods and sued the vendees for short 
proceeds, held , that in the absence of express or implied assent to the 
appropriation of the goods the vendors had no right to re-sell them. 
[(1919) 1 KB 459 Dist ; 76 IC 77 ; AIR 1925 Lah. 70.] 

It cannot be said that the mere sending of a memorandum giving notice of 
appropriation of goods by seller to the buyer on the due date and 
the buyer’s silence thereon justify the conclusion that there was an 
implied assent to the appropriation. When after a contract has been 
made between the parties, nothing further happens and the seller 
on the due date appropriates certain goods to the contract and gives 
notice of the same to the buyer and the buyer keeps quiet, his silence 
may be due either to assent to the appropriation or to refusal to 
perform the contract, (Cases considered). (AIR 1929 Lah. 268.) 

Where one of the clauses in an indent gives the sellers liberty to sell the 
goods, on the buyer failing to take deilvery, and to charge against 
the buyer the difference between the amount so realised and the 
contract price of the goods, such a clause comes into operation, 
notwithstanding that the property in the goods has passed to the 
buyer. [25 C 505 : 2 CW 283 dissenting from 24 C 124 approved 
in 23 M 18 (23).] 

Where the right of re-sale is reserved by the terms of contract it can be 
exercised, if any of the conditions of the sale on which the right of 
re-sale depends is broken. A power of re-sale implies a power of 
annulling or rescinding the contract, in other words, the sale is 
conditional and not absolute. The property in the goods sold in such 
a case passes to the buyer subject to the conditions attached to the 
contract of the sale ; and if those conditions justify a right to rescind 
the contract or to resell the goods, such a right can be enforced and 
cannot be regarded as penal. [(72 Revised Report 502 Foil ) 2 
186 : AIR 1922 Oudh. 265 ; 72 Ind. Cas. 772 : AIR 1924 Lah. 319.] 

Rescission of contract—English and Indian Law.— So far as the English 
Law is concerned, when an unpaid seller of goods resells them und 
an express power reserved by him, he thereby rescinds the contract. 
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Sub-Section (2) : Cases. —Where the seller gives notice of re-sale, the 
difference between the original price and the price obtained after re-sale is 
damages for loss occasioned by breach of contract and is not balance of price, 


Under the Contract Act, there is no reason why an unpaid vendor 
should not re-sell the goods “on account and risk of the purchaser” 
as specified in the contract, and enforce at ‘ the same time all other 
rights given to him by the contract in so far as those rights are not 
affected by the re-sale (3 Lah. 296 : 67 1C 228 : AIR 1922 Lah. 369.) 

Sale must be within reasonable time. —The re-sale by auction must be 
within a reasonable time. The provisions in a contract that “the 
company is at liberty to keep the said goods or re-sell them on our 
account and at our risk” cannot be construed as a power to keep the 
goods as long as the company liked before it re-sold. (27 Bom LR 
1168 : AIR 1925 Bom 547). [N.B. —This rule holds goods both in 
respect of resales under the statutory power as well as under a power 
conferred by the terms of the contract.] 

Statutory power of resale under sub-section (2) arises only if the property 
in the goods has passed to the buyer, subject to lien of the unpaid 
seller. If the property in the goods has not passed to the buyer, the 
seller has no right of re-sale under sub-section (2). Ambavana Chettiar 
& Co. Ltd. v. Express Newspapers Ltd. Bcmoay, (1968) 2 SCJ 25 
(1968) 2 Mad I_J (SC) 34 : (1^8) 2 SCR 239 : AIR 1968 SC 741 
(743-745). 

Reasonable time for re-sale of goods. —Where a right of re-sale is given by 
the contract between the parties, it is not necessary that the property 
in the goods should pass to the purchaser to enable the seller to re¬ 
sell the goods and claim the difference between the price of the goods 
as originally contracted for and the price fetched at the re-sale. If 
the goods have been re-sold by the vendor within a reasonable time 
after the breach of contract by the purchaser, the measure of the 
damages will be the difference between the price agreed to be given 
and the price realised on the re-sale with the costs and expenses of 
the re-sale, but if the re-sale has been unreasonably delayed until the 
market has fallen, the price realized on such re-sale will not afford a 
true criterion of the damage. If the seller elects to re-sell, he must 
do so within a reasonable time from the date on which the contract 
was finally repudiated by the buyer. Any other conclusion might 
cause undue hardship to the buyer, for it will then be open to the 
seller with the deliberate intention of causing loss to the buyer, to 
delay the re-sale until the market has fallen and then re-sell the 
property, and thereby cause to the buyer a loss which he might not 
have sustained had the re-sale taken place within a reasonable time 
from the date of the breach of contract. (72 IC 772 : AIR 1924 Lah 
319.) 

The seller is entitled to re-sell the goods and claim from buyer, in a suit 
for damages, the difference of the contract price and the market 
price on date of re-sale, if the re-sale is genuine. [Ram Saran Das 
Raja Ram v. L. Ram Chander , AIR 1968 Delhi 233 : (1967) 69 Pun 
LR (D) 419]. 

The option of resale is exercisable only after the lapse of a reasonable time 
and it cannot be exercised before the last date up to which delivery 
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became the property is, sold as toe property of i.0e seller and not of the buyer. 
Otherwise the buyer would have been entitled to recover excess price if any 
obtained on resale —Gobardhan Das Kailasna\h v Collector of Mirzapur, AIR 

would have been taken by the purchaser. (95 1C 188 : AIR 1926 Nag. 
* 10 • ^ 


In an action for damages for breach of contract to buy goods, plaintiff 
can only recover the difference between contract price and market 
price on the date of breach ; and not between contract price and 
actual price fetched on re-sale which took place, not within a reason¬ 
able time, but much later. (56 IC 647 ; 23 OC 67.) 

A re-sale of goods after three months from the date of notice proposing 

to re-sell cannot be held to be proper. Mysore Sugar Co. Ltd., Bang. 

v. Manohar Metal Industries , Bang , AIR 1982 Knt 283 : (1982) 2 Knt 
LJ 49. 

Notice of re-sale.— Where vendees did not refuse to take delivery of the 
goods and all that they were asking was that delivery should be held 
over a little longer, held, that vendors could not sell without given 
notice. Even as agents they ought to hold the goods at the disposal 
of their principals and unless they had express authority to sell them 
they were not entitled to sell them without either requesting pay¬ 
ment or asking the vendees to take delivery and giving notice that 
in the event of their failure to do so they would sell the goods for 
their account. (AIR 1924 Pat. 687. See also AIR 1924 Nag. 162.) 

Re-sale without notice to vendee—Vendee can recover only earnest 
money. —When the vendor resells the goods illegally without notice 
to the defaulting vendee at a profit, the latter is entitled to recover the 
earnest money but not to damages or profits earned by the vendor. 
(84 IC 472 : AIR 1925 Oudh 310.) 

Rc-sale after notice—Effect of invalid sale—-Damages, measure of. —If the 

seller exercises his ngLl of re-sale he rescinds the contract of sale, the 
property revests in himself and he sells it as owner. A seller of 
goods who gives notice of re-sale and makes an invalid re-sale can 
recover damages for breach of contract from the defaulting buyer. 
The measure of damages in such a case is the market value on the 
date of the breach minus the value obtained on re-sale. The seller 
can revoke his notice of re-sale. But if the buyer pays the contract 
price and re-sale expenses before the re-sale is effected or within a 
reasonable time after revocation of the notice the seller must deliver 
the goods to the buyer. After the re-sale the defaulting purchaser 
has no right, under the original contract, and he cannot claim the 
goods upon payment of the contract price. (15 BLR 276 : 24 Cal. 
124 : 24 Cal. 172 ; 39 Cal. 568 Foil.) In AIR (1956) Pat. 441 the 
vendor and the vendee firm had a common partner and the buyer 
sued for refund of security given and for rendition of accounts. 
The re-sale must be fairly conducted ; otherwise the purchaser 
can recover damages as would put him in the same position as if the 
re-sale had been properly held and proper price obtained. (9 Bur LT 
209 : 36 1C 252 ; 8 LBR 367.) 

In notice of re-sale date of re-sale whether need be mentioned. Circums¬ 
tances justifying re-sale. [(1927) MWN 549]. 

Re-sale-Notice—Burden of proof. —The giving of a notice is a condition 
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(1956) All. 271 (deficit on resale is money payable to Government under the 
Forest Act in case of sale of produce of Government forests, and cannot be 
recovered under Section 82 of the Forest Act as arrears of land revenue.) 


precedent to exercising the right of re-sale and the person who re¬ 
sells must plead and prove notice. He cannot get over the statutory 
obligation by saying the purchaser did not suffer any loss by want of 
notice of the re-sale. [AIR 1924 Nag. 162 (2).] 

Advertisement for re-sale.—A re-sale would be invalid, if it is hurried 
in an unusual manner and without sufficient advertisement (15 
BLR 276.) ' V 


Where a seller putting up the property for sale on the refusal of the con¬ 
tracting party to purchase it, does not advertise such sale in the 
locality in which the property is situate and the advertisement is 
inadequate in consequence thereof the buyer is not responsible for 
the difference between the contract price and the inadequate price 
realised at such sale. (35 IC 373 : 10 Bur. LT 35.) 

Plaintiff’s duty to mitigate damages.—If the property in the goods did not 
nass to vendee the measure of damages would normally be the 
difference between the contract rate and the market rate at the date 
of breach. It is undoubted law that a plaintiff v vno sues for damages 
owes the duty of taking all responsible steps to mitigate the loss 
consequent upon the breach and cannot claim as damages any sum 
which is due to his own neglect. But the loss to be ascertained is 
the loss at the date of the breach. [ Hals bury , Vol. X, p. 332 
Diss] . If at that date the phintiff could do something or did some¬ 
thing which mitigated the damage, the defendant is entitled to the 
benefit of it. If the purchaser refuses to accept the goods, and the 
property has passed to him, the vendor may at his option consider 
the contract of sale as stiff unbroken, and recover their entire price 
in an action for goods bargained and sold, even though they have 
not been delivered. He may, on the other hand, after the time for 
acceptance has expired, or any other essential condition has been 
broken, sue for breach of the contract, even after he has re-sold the 
goods. In the latter case the measure of damages is the difference 
between the contract price and the market price at the time when the 
contract ought to have been completed, for the seller may take his 
goods into the market and obtain the current price for them. (27 
Bom LR 1168 : AIR 1925 Bom. 547. See also 43 Cal. 493 : 43 IA 
6 : 20 CWN 105 : 30 MLJ 73 : 14 ALJ 89 : 19 MLT 80 * 3 LW 181 * 
23 CLJ 137 : 18 Bom LR 315 : 9 Bur LT 8 : 31 IC 949). 


Sale of perishable goods—Agent of necessity.— In case of urgency, it 
seems, the seller in possession of the goods may be justified in selling 
the goods on behalf of the buyer, acting as an “agent of necessity’’ 
[Prager v. Blatspiel , (1924) 1 KB 566, (McCardie, J.)]. J 


Worsted woollen cloth cannot be held to be goods of a perishable nature 
Bhajan Singh Hardit Singh & Co ., Delhi v. Kars on Agency (India) 
AIR 1967 Delhi 101 ; 69 Punj LR (D) 337. y 1 


Seller holding as bailee for buyer.— When goods sold remain in the posses¬ 
sion of the vendor and it is agreed between the vendor and the 
purchaser that the former shall hold the goods, not as vendor but as 
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With great respect to the eminent men who drafted the Indian Sale of Goods 
Bill it is submitted that the distinction made by sub-section (2) between resale 
with notice and without notice is unscientific. Whether the original contract is 
rescinded should not depend on the question whether notice is given or not. 
In all cases of statutory right of resale as distinguished from right of resale 
under agreement, it should be held that the original contract is not rescinded. 
The only penalty for failure to give notice should be that the buyer should be 
entitled to profit on resale. This will be sufficient to distinguish the two cases 
of giving of notice and failure to give notice. When the vendor does not give 
notice or resale he cannot claim difference between contract price and price on 

re sae- (| Ml) II MLJ 492. An unpaid seller parting with posSon has n“ 

right to resell-AlR (1949) Bom 334 : 51 Bom LR 42 (buyer getting possession 

of goods). Notice of resale must state not only that goods will be resold if the 

price is not paid within a reasonable time, but also that the loss arising from 

resale would be recovered from the buyer. Merely saying the buyer will be held 

liable tor damages and costs will not do— Kanhaiyalal v. Kasturchand, AIR (1957) 

MB 168 Delay in resale measure of damages see AIR (1939) Lah 260 - 41 

p LR 797 : AIR (1938) All 272: (1938) ALJ 227. An unpaid seller can sue 

either under Section 54 (2) or under Section 55. He cannot sue under Section 

55 tor difference between contract price and price on resale—AIR (1957) 
All 25. 


In cases where the property in the goods did not pass to the buyer, the 
re-sale by the seller cannot be at the risk of the purchaser, and in such a case 
it is not open to the seller to claim the difference between the contract price and 
the price which the goods fetched on re-sale. Kirorimal Kashiram v. B R 
Venkatachelapathy Chettiar , (1973) 1 MLJ 279 : AIR 1973 Mad 256. 

Sub-section (4).—In the case of resale under Section 54 (2) with notice any 
deposit received from an original buyer has to be brought into account since 
contract of sale is not rescinded. In case of resale under sub-section (4) the 
contract is rescinded—See Gallagher v. Shilock , (1949) 2 KB 765. 

The term rescission as used in Section 54 (4) does not mean total annul¬ 
ment of the contract and by such rescission the parties are not placed in the 
same position as if they had never entered into the contract. As sub-section 
(4) reserves to the seller the right to claim damages in spite of rescission the 
contract must be regarded as existing at least for the purpose of claiming such 
damages. Consequently it must be regarded as existing for providing the means 
for claiming such damages— Firm Karam Narain Daulat Ram v. Messrs. Volkart 
Brothers , AIR (1946) Lah 116 FB (overruling 23 Lah 788) (if the seller exercises 
the right of resale, the arbitration clause in contract is not wiped out). In 
Gajjan Mai Mohanlal v. State of Himachal Pradesh , AIR (1957) HP 1, contract 

bailee for the purchaser, then the vendor’s lien over the goods is 
lost, and he is not entitled to re-sell. (15 Mysore Chief Court 
Reports, 254). 

Where the property in the goods has not passed to the buyer, the seller 
has no right of re-sale under Section 54 (2). P. S. N. S. Ambalaxana 
Chettiar & Co. Ltd. v. Express Newspapers Ltd., Bombay , AIR 1968 
-SC 741 at p. 748. 

Possession through broker.—Where, after acts on the part of the purchaser 
evidencing an acceptance of the goods, they remained in the posses¬ 
sion of the seller, through his broker, the latter has a lien on the 
goods, for the unpaid purchase money, authorising a re-sale of the 
goods under this Section. (30 C 649 : CWN 562). 
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for auction of Government forest trees contained the following clause : “In 
the event of a failure on the part of the successful bidder to execute the agree¬ 
ment and to deposit the security money within the prescribed period, the earnest 
money would stand forfeited to Government, the sale in his favour (bidder) 
would be treated as cancelled, the trees would be resold and any loss thus 
accruing would be recovered from the original bidder as arrears of land 
revenue”. Held , that although the sale was rescinded by the Government, 
the condition whereby the balance due to Government could be recovered 
as arrears of land revenue was not wiped out and still remained effective. 
Even where the right of resale is given by agreement and not by statute, the 
seller is bound to give notice of resale— Sundarama Iyer <£ Co. v. Murugesa 
Mudaliar , AIR (1957) Mad 228 (234) (the clause was thus worded “if the buyer 
fails to take delivery as required by the seller’s notice, the seller shall have the 
right to sell such goods by public or private sale at the buyer’s risk”). 

In a case of re-sale of Government forest coupes, the claim for loss will 
fall under sub-section (4) of this section. J. A. . Dalment v. State of Mysore 
AIR 1965 Mys 109. 

Differences between sub-sections (2) & (4). —(i) The resale under sub-section 
(2) can take place only after the property has passed to the buyer. The resale 
under sub-section (4) can take place even before the property has passed, (ii) 
In a case under sub-section (4) the seller can always recover damages for breach 
of contract. In the case under sub-section (2) he can do so only if he has given 
notice of resale, (iii) The original contract of resale is always rescinded under 
sub-section (4). Under sub-section (2) it is rescinded only if the notice of resale 
is not given, (iv) In the case of sale under sub-section (4) the seller can claim 
out-of-pocket expenses incurred in effecting resale, but not resale commission in 
respect of goods sold by him as his own so as to inflate his claim for damages— 
AIR (1931) Sind 26 : 129 IC 912. See also 29 IC 933 : 9 SLR 20. Under sub¬ 
section (2) when notice is not given perhaps such commission can be recovered. 



CHAPTER VI 

SUITS FOR BREACH OF THE CONTRACT 

55. Suit for price.—(1) Where under a contract of sale the 
property in the goods has passed to the buyer and the buyer 
wrongfully neglects or refuses to pay for the goods according to 
the terms of the contract, the seller may sue him for the price of 
the goods. 

(2) Where under a contract of sale the price is payable on a 
certain day irrespective of delivery and the buyer wrongfully 
neglects or refuses to pay such price, the seller may sue him for 
the price although the property in the goods has not passed and 
the goods have not been appropriated to the contract. 

COMMENTS 

Analogous Law —See Section 49 (1) and (2) of the English Sale of Goods 

Act. 

Corresponding sections of the English Act.—The Select Committee said : 
“This clause is based on Section 49 (1) and (2) of the English Sale of Goods 

Act. The provision in sub-clause (3) of Section 49 of the English Act dealing . 

with interest has been included in Clause 61 of the Bill.” (Report of the Special 
Committee.) 

Principle of Sections 55-59.—The ultimate sanction of a contract is the 
legal remedy for its breach. Seller and buyer each have their appropriate 
remedies. If the property in the goods has passed to the buyer, or if, under 
the contract, “the price is payable on a certain day irrespective of delivery”, 
the seller s remedy for breach of the contract is an action for the price. (See 
Section 55.) In other cases his remedy is an action for damages for non- 
acceptance. (See Section 56.) In the case of ordinary goods of commerce the 
measure of damages is the difference between the contract price and the market 
or current price at the time when the goods ought to have been accepted. But 
this test is often inapplicable. For instance, the buyer may have ordered some 
article of special manufacture for which there would be no market. The 
convenient market-price rule is therefore subordinate to the general principle 
that “the measure of damages is the estimated loss directly and naturally 
resulting in the ordinary course of events from the buyer’s breach of contract.” 
(See Section 61.) Similar considerations apply to the buyer’s right of action 
for non-delivery of the goods. (See Section 57). Section 58 deals with 
specific performance of the contract to deliver specific or ascertained goods. In 
Scotland also, as a general rule, a party who complains of a breach of contract 
is entitled to claim that the contract shall be specifically performed. Formerly 
in JEngland a court of common law could only award damages, and apart 
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from certain recent statutes, a claim for specific performance could only be 
entertained by a court of equity in a very narrow class of cases when the 
remedy by damages was deemed inadquate. But now, under the English Sale 
of Goods Act 1893, “in any action for breach of Contract to deliver specific or 
ascertained goods the court may, if it thinks fit, direct that the contract 
shall be performed specifically without giving the defendant the option of 
retaining the goods on payment of damages.” The same provision is enacted 
in Section 58 of this Act. The buyer who complains of a breach of warranty 
on the part of the seller has two remedies. He may either set up the breach 
of warranty in reduction of the price, or he may pay the price and sue for 
damages. ( See Section 59.) The prima facie measure of damages is the 
difference between the value of the goods at the time of delivery and the value 
they would have had if they had answered to the warranty”. 1 ( Encyclopaedia 
Britanica.) 

Scope of Section : Sale on credit.—There may be an express or implied 
agreement to take payment by bill or cheque. (As to payment by bill, note or 
eheque. See Chalmer’s Bills of Exchange, Ed. 8, pp. 325-361; ? r to price 
expressed in foreign currency, see Chalmers Sale of Goods Act, p. 135). The 
price must be tendered in lawful money. ( Betterbee v. Davis , (1811) 3 
Camp 70). 

Where the buyer’s banker gives a confirmed credit to the seller and agrees 
to pay for the goods op presentation of the invoice the banker is liable to the 
seller if he refuses to pay on the invoice being duly presented even though he 
does so under the buyer’s instructions. ( Urquhart v. Eastern Bank (1922) 1 

KB 318 at 323.) 

The principle of Section 55 (2) applies equally to payment of price by 
instalments. (Dunlop v. Grote, (1845) 2 CK 153 ; 80 RR 834.) 


1. Illustrative cases.—Contract for sale of goods to be paid for “net 
cash against documents on arrival of the steamer.” If the buyer 
refuses the tender of the documents, the claim is for damages and not 
for the price, for the price is not “payable on a day certain irrespec¬ 
tive of delivery.’* ( Stein Forbes & Co. v. County Tailoring Co ., (1916) 
115 LT 215 ; 88 LJ (KB) 448, citing the notes to Pordage v. Co/e, 
Williams Saunders, (1871) EDP 548. See Colley v. Overseas Expor¬ 
ters, (1921) 3 KB 302.) 

Goods sold and delivered, terms 6 months credit, and then payment to be 
made by 3 months bills. The cause of action does not arise till 9 
months after date of the contract, and the Statute of Limitation 
begins to run from that time, and not from the time of delivery of the 
goods. {Helps v. Winterbottom , (1831) 2 B & Ad 431.) 

A suit for price of goods, sold and delivered, does not, therefore, come 
within the meaning of Order 37 of the Civil Procedure Code. West 
Bengal Decorating Co. v. Damodar Das Daga, Cal 386 AIR 1982 
(387, 388) ; (1982) 86 Cal WN 618. 

In AIR (1939) Bom 48 : 41 Bom LR 33 the buyer was to be at liberty to 
deal with the property and realise it. Held that the intention was 
that the property should pass at once. 

Money deposited by the members with the promoters is not the money of 
the promoters but is the money of the members which is in deposit 
with promoters, until the last instalment is paid. {N or them India 
Refrigeration Co. v. State , (1984) All LJ 441.) 
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Credit allowed for payment of the price is revocable unless it is a term of 
the contract. (De Symons v. Minchurch , (1975) 1 Esp 430). * 

If the buyer makes delay in payment of the price the seller is not entitled 
to recind the contract. His only remedy is to bue for the price and to enforce 
his lien on the goods if they are in his possession till the price is paid. 
(Martindale v. Smith, (1841) 1 QB 389 at p. 395 ; 55 RR 285 at p. 289.) 

Intoxicating liquors —Sale on credit. —No action is maintainable for the 
price of beer, port, cider, or perry consumed on licensed premises (County 
Courts Act, (1888) (51 & 52 Viet c. 43). Section 182 ; See also Sections 23 and 
24 of the Contract Act, also the provisions of the Indian Abkari Act and rules 
made thereunder ; 87 IC 353 : A1 1925 Sind 55 ; 35 Mad 582 ; 21 MLJ 425 ; 
27 Ind Cas 919 : (1915) MWN 25.) ; Nor for the price of spirits sold by retail 
for consumption on the premises, (See Paterson’s Licensing Acts, Ed 24, p. 
266 , 24 Geo 2 c. 40, read with 25 & 26 Viet. c. 38.) where the Licensing Act, 
prohibits sale or supply on credit of any intoxicating liquor to be consumed 
on the premised in any licensed house or club. (Licensing Act, (1921) 11 & 12 
Geo 5, c, 42), Section 8.) 

Arbitration.—The right of action of either seller or buyer may be barred 
by a submission to arbitration. (Russell on Arbitration, pp. 76, 79 ; See also 
Section 34 of the Indian Arbitration Act, 10 of 1940). 

Tender.—When tender is pleaded as a defence, the sum tendered must be 
brought into Court. (Bullen & Leake’s Practice of Pleading, Ed 7 p. 215. 
See also , 2 OWN 386 : 89 Jnd Cas 484 : AIR 1925 Oudh 533 ; 16 Bom 141 : 39 
Mad 959.) 

56. Damages for non-acceptance.—Where the buyer wrong¬ 
fully neglects or refuses to accept and pay for the goods, the seller 
may sue him for damages for non-acceptance. 

COMMENTS 

(See Indian Contract Act, Sections 73 and 74 and notes thereunder in 
Pollock and Mullas Commentary on the Act.) 

Analogous Law.—See Section 50 (1) of the English Sale of Goods Act. 

Previous and present state of law compared.—The Special Committee 
said : “This clause is based on Section 50 of the English Act. We have omitted 
in this and the other clauses (57 and 59) the provisions of the English Act 
relating to the measure of damages, as they are provided for in Sections 73 and 
74 of the Indian Contract Act.” 

Where the property in the goods has not passed to the buyer, the sellers’ 
only remedy is an action for non-acceptance. (Laired v. Tim, (1841) 7 M & W 
478 ; Boswell v. Kilborn, (1862) 15 Moo PC 309 : 137 RR 86.) Where the pro¬ 
perty has passed he may sue, either for the price (unless he has re-sold) in which 
case he must sue for damages, (Lomond v. Dovall, (1847), 9 QB 1030) or for 
damages for non-acceptance. If the parties so choose, they can fix the damages 
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by the contract itself in which case will be deemed to be liquidated damages. 1 
(Diestal v. Stevenson & Co., (1906) 2 KB 345, 12 Com Cas i ; See Section 74 


1. Award of damages, nature of.—Damages is the compensation which a 
person who has suffered a legal wrong is by law entitled to recover 
from the person responsible for the wrong. Loss caused by an act 
which is not a legal wrong ( damnun sine injuria) is not recoverable. 
(See on this subject Encyclopaedia Britanica Tit “Damages.") 

Damages in ancient and modern law.—The principle of compensation for 
legal wrongs makes its first appearance in ancient law as a substitute 
for personal retaliation. In such a system the two entirely different 
objects of personal satisfaction and criminal punishment are not 
clearly separated, and in fact, criminal and civil remedies were 
administered in the same proceeding. 

Under modern systems of law, the object of legal compensation is to place 
the injured person or aggrieved party as nearly as possible in the 
situation in which he would have been but for the injury ; and the 
controlling principle is that compensation should be determined so 
far as possible by the actual amount of the loss sustained. 

Principles governing assessment of damages.—The courts have gradually 
evolved certain rules or principles for the proper assessment of 
damages, although extreme difficulty is found in their application to 
concrete cases. A distinction is drawn between General and Special 
damages. (1) General damages is that implied by law as necessarily 
flowing from the breach of right, and requiring no proof. (2) Special 
damage is that in fact caused by the wrong. Under existing practice 
this form of damages cannot be recovered unless it has been specifi¬ 
cally claimed and proved or unless the best available particulars 
or details have been before trial communicated to the party against 
whom it is claimed. 

In case of breach of contract.—The law imposes or implies a term in 
every contract that upon breach of its terms damages must be paid. 

The measure of damages, generally speaking, is the sum necessary to place 
the aggrieved party in the same position so far as money will do it 
as if the contract had been performed. It is normally, the difference 
between the contract price and the market price. Union of India v. 
Tribhuwan Das Lalji Patel, AIR 1971 Del 120. If the breach is 
proved, but the person complaining has suffered no real damage, he 
is entitled to have his legal right recognized by an award of what 
are called nominal damages , i.e., a sum just sufficient to carry a 
judgment in his favour on the infraction of his rights. Nominal 
damages, it will therefore be seen, are not the same as “small 
damages”. He is, however, also entitled to prove and recover the 
special or particular damages lawfully attributable to the breach. 
Where the contract is to pay a fixed sum of money or liquidated 
amount, the measure of damages for non-payment is the sum agreed 
to be paid ; and interest thereon at the rate stipulated in the con¬ 
tract or recognized by law is also sometimes added to such liquidated 
damages. 

In a suit the plaintiff claimed damages for the loss suffered by the 
plaintiff as a result of the breach of Contract committed by the 
defendant. The fact is that the buyer/defendant refused to take 
delivery as it was less in quantity and deterioroted in quality. 
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Contract Act; See also 103 Ind Cas 805 : AIR 1927 Lah 659 ; (1927) MWN 
587 : 105 Ind Cas 789 : AIR 1927 Mad 965 : 53 MLJ 562 ; 6 Lah LJ 554 : 84 


Subsequently the seller/plaintiff disposed of the goods urgently in 
ordinary course of business. No material showing that Sale was 
not for market price or it was Conducted in improper manner. 
The evidence as to that Price felched at the sales more or less was 
equal to market price prevalent at the relevant time. The Court 
held that the Seller is entitled to claim difference in Contract price 
and price fetched cn sale of goods. The seller is to get entire 
amount as damages on the basis that he had supplied entire quantity 
of good Contracted. [Suresh Kumar v. K. Assart Koya & Sons , 
AIR 1990 Ker 20]. 

In contracts for the sale of goods.—The measure of damages is by English 
law fixed by statute. Where the buyer wrongfully refuses or neglects 
to accept and pay for, or the seller wrongfully neglects or refuses 
to deliver the goods, the measure is the estimated loss directly and 
naturally resulting in the ordinary course of events from the buyer’s or 
seller’s breach of contract. Where there is an available market for 
the goods in question, the measure of damage is prima facie to be 
ascertained by the difference between the contract price and the 
market or current price at the time or times when the goods ought to 
have been accepted or delivered, or if no such time was fixed for 
acceptance or delivery then at the time of refusal to accept or deliver. 
(English Sale of Goods Act 893, Sections 50,-51.) 

Where there is no market, the value is fixed by the price of the nearest 
available substitute. Where the sufferer at the request of the person 
in default, postpones purchase or sale, any increased loss thereby 
caused falls on the defaulter. If the buyer, before the time fixed for 
delivery, has resold the goods to a sub-vendor, he cannot claim 
against his own vendor any damages which the sub-vendor may 
recover against him for breach of contract, because he ought to have 
gone into the market and purchased other goods. But this is subject 
to modification in cases falling within the rule in Hadley v. 
Baxendale , (1854), 9 Exchequer, 341. But trouble and expenses 
incurred by the seller in finding a new purchaser or other goods may 
be taken account of in assessing the damages. 

Where the goods delivered are not as contracted, the buyer may as a rule 
sue the seller for a breach of warranty, or set it up in reduction of 
price. Where the warranty is of quality the loss is prima facie the 
difference between the value of goods delivered when delivered and 
the value which they would have then had if they had answered to 
the warranty. ( Sale of Goods Act, 1893, Section 53. ) 

Remote damages.— In estimating the proper amount to be assessed as 
damages for a breach of contract, it is not permissible to include 
every loss caused by the act or default upon which the claim for 
damages is based. The damages to be awarded must be that farily 
and naturally arising from the breach under ordinary circumstances 
or the special circumstances of the particular contract, or in other 
words, which may reasonably be supposed to have been in the 
contemplation of the parties at the time of making the contract. The 
Chief authority for this rule is the case of Hadley v. Baxendale , (1854), 

9 Exch 341, which has been accepted in Scotland and the United 

States and throughout the British Empire, and often differs little, it 

at all, from the rule adopted in the French Civil Code. In that case 
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Ind Cas 865 : AIR 1925 Lah 284 : 91 Ind Cas 790 : 24 ALJ 210 : AIR 1926 
All 278). 

Plaintiff making mistake and demanding damages on wrong basis : whether 
Court can set right mistake without amendment of plaint. —This question 
was considered by Umamaheswaram, J., in the case of Balakrishna Rao v. 
M.D.O. & Sons, AIR (1959) AP 30. The court held that the fact that the 
plaintiff had made a mistake in demanding damages on a wrong basis was not 
a reason for the court to refuse to set right the mistake by directing the damages 
to be calculated in the proper way unless the plaint was amended. For even 
without an amendment the court is entitled to award the proper measure of 
damages if there is sufficient evidence on record. The court followed AIR (1924) 
Bom 390 and dissented from 39 Cal 568 (CA). In is competent for parties to 
vary rule of law as to the measure of damages (namely that based on difference 
between contract price and market price)— AIR (1958) Bom 291. There was a 
sale of motorcar and a repudiation by the buyer. The seller resold the car to 
another purchaser at the same price. The seller was able to find a purchaser 
for every such car that he could get from the manufacturer. Nominal damages 
were awarded— Charter v. Sullivan, (1957) 1 AER 809 (CA) 



damages w ere sought for the loss or profits caused by steam mil 1 
eing kept idle, on account of the delay of the defendants in sending 
a new shaft which they had contracted to make. The court held the 
damage to be too remote, and stated the proper rule as follows:— 

Where two parties have made a contract which one of them has broken 
the damages which the other party ought to receive in respect of 
such breach of contract should be such as may fairly and reasonably 
be considered either arising naturally, i. e„ according to the usual 
course of things, from such breach of contract itself, or such a< mav 
reosor.ably be supposed to have been in the contemplation of both 
parties at the time they made the contract as the probable result of 
the breach of it. Now if the special circumstances under which the 
contract was actually made were communicated by the plaintiffs to 
the defendants, and thus, known to both parties, the damages 
resulting from such contract which they would reasonably contem¬ 
plate would be the amount of injury which would ordinarily flow 
from a breach of contract under these special circumstances so 
known and communicated. But on the hand, if those special cir 
cumstances were wholly unknown to the party breaking the contract 
he, at the most, could only be supposed to have had in his mind the 
amount of injury which would arise generally, and in the great 


Interest. In English law interest is recoverable as damages at common 

law only upon mercantile securities, such as bills of exchange and 

promissory notes or where a promise to pay interest has heen^H 

in express terms or may be implied from the usage of trade or mhl 
circumstances. (Maync, Damaees nth ^ ^ » cc n. or othcr 

the provisions cf the Indian Interest Act 1839) P ' ^ But aho 

C0S< 'rShufreli^ ^ as damages, 

are taxed or assessed by its officers as costs C ° UFt and the y 
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57. Damages for non-delivery. — Where the seller wrong¬ 
fully neglects or refuses to deliver the goods to the buyer, the 
buyer may sue the seller for damages for non-delivery. 

COMMENTS 

(See also Comments under Section 56) 

Analogous Law .—See Section 51 (1) of the English Sale of Goods Act. 

Principle of section explained—Measure of damages—Market price.— 

“When a contract to deliver goods is broken, the proper measure of dam¬ 
ages in general is the difference between the contract price and the market price 
of such goods at the time when the contract is broken, because the purchaser 
having the money in his hands may go into the market and buy. So, if a 
contract to accept and pay for goods is broken, the same rule may be properly 
applied, for the seller may take his goods into the market and obtain the current 
price for them" (Per Tindal, C.J. in Barrow v. Arnaud, (1946) 8 QB at p. 609, 
Ex Ch. See the theory of the market price rule discussed in Sidgwuick on 
Damages, p. 735 ; See the Indian Contract Act Section 73 and Illustration (a) to 
that section. 43 Cal 493 : 43 IA 6 (PC) ; 36 Cal 617 ; 41 Mad 409 ; 22 MLJ 
413 ; 102 Ind. Cas. 628 : 97 Ind. Cas. 871 : AIR 1926 Mad 1021 : 57 MLJ 243) 
Hence, if in an action for non-delivery no difference between the contract price 
and the market price is shown, the plaintiff in general is only entitled to nominal 
damages. (Valpy v. Oakley , (1851) 14 QB 941.) 

The rule is so convenient and obvious that the English Courts apply it 
wherever possible, even where it produces hardship in individual case. 1 (Brady 
v. Oastler , (1864) 33 LJ Ex 300.) In Scotland the rule is not so strictly applied 
(Dunlop v. Higgins , (1848) 1 H and L Cas 381 ; see at p. 403. 

But there are many cases in which the rule of market price is inapplicable. 
Even if it is partially applicable it will be applied with the necessary modi¬ 
fications thus—(l)The buyer may have prepaid the price. In that case he is 
probably entitled to recover the full market price of the goods on the day they 
ought to have been delivered, together with interest on the money he has been 
kept out of. (Startup v. Cortazzi , (1835) 2 CM &R 165). 

(2) The exact sort of goods the buyer has contracted for may not be 
obtainable, but if it is reasonale for him to buy in similar goods he may charge 
the seller with the difference in price. (Hinde v. Liddell , (1875) LR 10 QB 265 
(Grey Shirtings.) 

(3) The seller may have repudiated his contract before the time for 
delivery arrives. In such case the buyer may either hold him to his contract 
and wait till the appointed time, or he may treat the contract as rescinded and 
sue at once. In the latter case regard is still to be had to the market price at 
the agreed time, but the seller may give evidence in mitigation of damage if the 
buyer’s conduct has been unreasonable. (Roper v. Johnson , (1873) LR 8 CP 167 
at p. 181.) If, for example, a buyer has contracted for delivery in February, and 
he is notified in January that the seller cannot fulfil his contract: he has no right 
to wait on a rising market, and claim damages for the increased price in 
February, if he could have bought in against the contract at a lower price m 

1. A in June sells a cargo of coal to B, to be shipped in November. In 
October B sells the cargo to C, assigning his rights against A. The 
cargo is not delivered. In an action by B the measure of damages 

is the difference between the contract price and the market price at 

the time of breach. Sub-contract with C is to be disregarded. 
(Williams v. Agius y (1914) AC 510 (523), HL. See also Section 73 and 
illustrations thereto of the Indian Contract Act, 1872.) 
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January 1 (Nickoll v. Ashton, (1900) 2 QB 298 at p. 305). This is an 
application of rule of Causa Proximo to damages. (As to anticipatory breach 
ot a contract to deliver within a reasonable time. See Millett v Van Heek & 
Co., (1921), 2 KB 396, CA.) 

(4) The time for delivery may have been extended at the seller’s request 

“JS® 1 Ume Wl11 be taken as contract. ( Ogle v. Earel Vane, 

QVooJ, LK 2 QB 272.) 

(5) There may be no available market at the place of delivery, but regard 

may be had to the market price at the place contemplated by the parties as the 

destination of the goods. [Wertheim v. Chicoutimi Pulp Co . (1911) 
AC 301, (PC).] 


(6) The parties in their contract may have provided that in case of breach 
certain agreed damages should be paid by the party in default. 8 (Dunlop 
Pneumatic Tyre Co. v. New Garage & Motor Co., (1915) AC 79, HL). 

(7) There may be a breach of contract to deliver goods at a «red date in 
a foreign country. In that case the damages must be calculated according to 
the market value at the time and place appointed for delivery, and this involves 
the conversion of the foreign currency into the currency of the country according 
to the rate of exchange ruling at the time of breach. ( Di Ferdinando v. Simon 
Smits & Co., 1920) 3 KB 409, at pp. 414, 415, (CA.) 

(8) Thompson v. Robinson Gunmakers Ltd., (1955) 1 AER 154. In this 
case the defence under Section 50(3) of the English Act was rejected. Because 

~ C v. !C 7«T -ndiau Contract ac which is flexible applies to such cases, no 

such ditfaculty arises in India. 


, u 8 u in i’ . the L raark f P rice test ma y ^ wholly inapplicabe, and then recourse 

case where there is no 

available market for the goods in question. ( Ellbinger Actien Gesellschaft v 
Armstrong, (1874), LR 9 QB at p. 476) as, for example, where the buyer has 
ordered some special article or articles to be expressly manufactured for him 
Each case then turns on its particular circumstances, and is usually complicated 

670 q CA t )° nS ofspecia dama g es - Hydraulic Co. v. Me Piaffe, (1878) 4 QBD 

In suit under Section 57 the burden of proving that the contract became 
impossible of performance is on the seller— H.DC Morket v Firm iu,,rf «, me 
AIR (1957) MB 53. Cases falling wi.h.n Section 57, S of GooTa" £e M 
governed by Section 73 Contract Act— Firm H.S Sunder & 

£■ * W.Mdls, AIR (1957) p unj 90. As to S. 59 5 cc AIR l9sfpat d IS VP* 
662. Where the sellers under C.I.F. contract failed to tender c*i f ^ ^ 

and themselves cleared t he goods, the breach occurred on the date on whicTthe 

mL C .° ntr ^ tS of salc of cotton waste on the terms that delivery is to be 
made within a reasonable time of the removal of a Government 

embargo. The contracts are repudiated before the time has elamed 

of the English Sale of Goods Act. The market Seatlft H 

repudiation is inapplicable. (Millett v. Van Heek & Co n920lTKB 
535, affirmed (1921) 2 KB 369, CA.) C0- ’ ( 920 ' 3 KB 

Sale of 10,000 tons of coal to be delivered at Lubock r 

execution of his contract, one shilling per ton ” This k nn¥ f ° r n , on ' 
but liquidated damages ; and if default is ’ made in H r* pena1 ^’ 

measure must be applied to the instalments undelivered 7/7\‘t*” 5 
Stevenson & Co., (1906) 2 KB 345 ) undelivered. (Destal v. 
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sellers cleared the goods and not on the date on which the sellers shipped them 
to a different place in implementation of a different contract. The fact that the 
buyer never asked for the documents and never tendered the price of goods on 
arrival of the ship, the buyer should have obtained the import licence, etc,, 
might negative breach on the part of the seller but furnished no relevant basis 
for reducing the quantum of damages— Narayanaswami Chetti v. Soundararajan , 
AIR >(1958) Mad 43. As to the effect of the buyer misunderstanding and 
rejecting the seller’s offer to mitigate damages; see Houndsditch Warehouse 
Co. Ltd. v. Waltex Lid., (1944) 2 AER 518. The buyer need not spend money 
to engage in a risky adventure to minimise damages— Jewleowski v. Propp, 
(1944) 1 KB 510 ; nor is he under a duty to compromise a claim made against 
him— Biggin & Co. v. Permanite Ltd., (1950) 2 AER 859. Where the aggrieved 
party can satisfy the court that the defendant foresaw the possibility of sub¬ 
contracts and had knowledge that the ordinary measure of damages was 
inadequate, the sub-contract price was substituted for market price —Heskell 
v. Continental Express Ltd., (1950) 1 AER 1033. As to whether an aggrieved 
party who has made a reasonable settlement can recover from the other party 
what he has paid to his sub-purchaser, see (1951) 2 AER 191 (CA). 


The launderers bought a secondhand boiler from the sellers : the delivery 
of the boiler was delayed for five months. The buyers cannot claim damages 
in respect of loss of particularly profitable dying contracts for Ministry of 
Supply in the absence of the seller’s knowledge of such contract— Victoria Laun¬ 
dry , Ltd. etc., v. Newman Industries Ltd., (1949) 2 KB 528. 


As to whether a buyer can recover damages for a loss arising from sale by 
him to a sub-buyer, see 1920 1 KB 11 (CA). A string of contracts was broken 
and there was an action. There was the same issue in all contracts whether 
the goods complied with description. A third party was brought in on the issue 
of the goods complying with description. The normal rule applies that the 
party can recover not only his costs but also costs of the third party which he 
has been ordered to pay— Cat tan Ltd. v. Michael ides , (1958) 2 AER 125 (QBD). 

James L. J. in Dunkirk Colliery Co. Ltd. v. Lever, (1878) 9 Ch D 24, gave 
a narrow definition of a ‘market’ in these words : “What 1 understand by a 
market in such a case as this is that when the defendant refused to take the 
three hundred tons the first week or the first month, the plaintiffs might have 
sent it in wagons somewhere else, where they could sell it, just as they sell corn 
on the Exchange, or cotton at Liverpool ; that is to say, that where there was a 
fair market where they could have found a purchaser either by themselves or 
through some agent at some particular place. That is my notion of the mean¬ 
ing of a market under those circumstances.” There must be an element of free¬ 
dom in the market. If the only price at which a car could be sold was the fixed 
retail price, it could not be reasonably said in the circumstances that there was 
a market or current price or that there was an available market—Jenkins, L. J. 
in Charter v. Sullivan , (1957) 1 ER 812. Mouat v. Betts Motors Ltd., (1958) 3 
AER 402 (PC). A bought from B who were dealers in motorcars in New 
Zealand a new American car at the controlled price of £1207. Importation of 
American cars into New Zealand was controlled by a licensing system under 
which the dealer could require the purchaser to enter into a covenant that the 
latter would not within a period of two years from the date of the purchase 
sell it unless he first offered itL>ack to the dealer at the original price less depre¬ 
ciation. A in breach of the convenant sold the car within three months of its 
purchase for £1700. The Privy Council awarded the dealer £543 as damages 
(£1700 minus £1157 which was contractual resale price to the dealer reached 
by deducting depreciation of £50 from £1207) Damages should be assessed 
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baSiS that ‘ h f. dealtr w , as entitled to go into the market, notwithstanding 

that it was surreptitious market fed by breaches of covenant by those who sold 
their cars. British Motors Trade Association v. Gilbert , (1951) 2 AER 641 
(Danckwerts. J.) was also a decision to a similar effect. See an article by Mr 
Aron Owen in the Law Journal, Vol. 109, page 83 on this topic. 

r , 58 - s P ec *fic Performance-Subject to the provisions of 

Chapter II of the Specific Relief Act, 1877, (I of 1877) in any suit 
for breach of contract to deliver specific or ascertained goods 

the Court may, if it thinks fit, on the application of the plaintiff 

by its decree direct that the contract shall be performed sDecifi- 
cany, without giving the defendant the option of retaining the 
goods, on payment of damages. The decree may be uncondi¬ 
tional, or upon such terms and conditions as to damages, pay¬ 
ment of the price or otherwise, as the Court may deem fust and 

the decree p,aintiff ma > be at any time bcfo e 

COMMENTS 

Analogous law.-See Section 52 of the English Sale of Goods Act 

For the definition of "Specific.Goods" See Section 2 H (\i\ a ♦ , 

are "ascertained goods" see also notes to Section 2 (14 ) infra!’ ( ' AS What 

not enterta'lrTa* s ui7for 7 spec ifi^"performanee 6 of fo°mra7ts^of sTofgood 
U746) ?5£ t 3°82 m r r 2S a H d R e i0 b 2 U 0 t 

& St 607 ; Pollard v. Clayton, ( 1855) IK A v , 0824) 1 Sim 

Rly. v. Hawkes, (1855) 5 HL Cas 331 James v ’z, ApP ,/ d ’ ff s,ern Counties 
Reffd. Woolam v Hearn. (1802) 7 Ves’il l H^// 2 Ch 

Martin v. Mitchell , (1820) 2 Jac & W 413 •’ Poolev ries'. 5 ^ 1 Madd 79 ; 

New Brunswick and Canada Rly Sc Land Co v ay ^ j! 5 ^ 14 ® eav 34 ; 

Turner v. Greon, (1895) 2 Ch 205) Muggerutge , (1859) 7 WR 369 ; 

«««. .h. specific p„. 

be something very special in the nature of the purchase of chattels, unless there 
14 Beav 34 f 51 ER 200). ° f the Contract - v. Budd, (1851) 

The power vested in the court to order the sDecifir a„i; 
cula, Chanel ,s dhcre,ionary.. (Swio fan EadS 

1 - n«, ssfeSk s 

grant specific performance even apart from ? hav ? P° wer t0 

provUionsof .ha Specific Ac. (I of 187^ 

f me court exepets persons 
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A?p“c»^"“/i' 0 a9 ; 27 !? K S fi f\ : H 34 JV R 592 : <52 Sol Jo 717, CA. 
126 LT 745). 9 ' 9 ^ e ^ d ‘ Nelson Murdoch v. Wood, (1922) 


Spec “c fn'kle^M 6 and '•“••“■-A seller who is io moro in delivering 
of the! j e y , be sued ^ the purchaser for specific performance 
reason of f ^ Sa e ’ also for the damages sustained by him by 
CTR 107) h dC ay ' ( Kaiser Brothers v. Wesleyan Church, (1901) 12 

ThlS a'nd do n ern P of SSly d f ls . with u the cas e of a purchaser of specific goods 

rff ftd Tr b ° f any as ^ st , ance to the sePer - Maheshwari & Co. 

’ ua. v. Corporation of Calcutta , AIR 1975 Cal 165 (168). 

^ peculijfr ™ anufactured -"here capable of identification and of 

l ° Phaser—The court will decree specific perfor- 

°f a contract for the manufacture and sale of goods where 

the^Durchaw*°/c, be,n ^ identified and possess a peculiar value for 
uie purchaser. ( Stevenson v. Clarke , (1854) 4 Gr 540). 

PrlCC snfr?fi^ i “ adequate — A court of equity will entertain a suit for 
arfAniiftl^crformance of a contract for sale of a valuable chattel where 
adequate compensation cannot be obtained at law: but in a case 

ZZZ'LT pr °ved that the price was greatly inadequate, and the 
? H knew it to be so, the court under the circumstances, refused 

wm,iH Cre VE eClfic P erformance » and dismissed the suit, although it 
Sir A av , e , glVen rellef to a vendor seeking to set aside the 

1 Tn« 00 (I859 ' 4 Drew 651 ; 29 LJ Ch 28 ; 33 

LTOS 29 ; 5 Jur NS 645 ; 7 WR 535 ; 62 ER 250). 

The fact that the contract is informal is no objection to the buyer’s appli- 
Ch 452 f ° r Specific Performance —Horald Elliott v. Pierson, (1948) 

Injunction. A contract for the sale of chattels to plaintiff contained an 

express negative stipulation not to sell to any other manufacturer, 

lhe court granted an injunction to restrain the breach of the negative 
stipulation although the contract was one of which specific perfor- 

5?t ai ^ e ^ ould not have been granted. (Donnell v. Bennet, (\ 883) 22 

Ch D 835 ; 52 LJ Ch 414 ; 48 LT 68 ; 47 JP 342 ; 31 WR 316. 

iioo!i\ i v * F° reman > (1893; 8 Ch 654 ; G rims ton v. Cuningham, 

/1 l *25, Appd. Metropolitan Electric Supply Co. v. Ginder , 

(1901) 2 Ch 799 ; Mentd. Powell v. Hemsley , (1909) 78 LJ Ch 741). 

Goods disposed of to ‘bona fide’ purchaser.—Specific performance of a 
contract of purchase and sale will not be granted where the subject- 
matter has been disposed of to a bona fide purchaser for value. 
(Shakinovsky v. Lawson , (1904) TS 326). 

Joinder of alternative claims — Cancellation and damages. —In an action on 
a contract of sale for specific performance it is competent for the 
plaintiff to claim in the alternative cancellation and damages for 
breach of the contract. (Ras v. Sims on , (1904) TS 254). 
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remedy for breach of warran rv 


Hi 


•j' rr ,m t? ** »<■ ***«*>, 

performed, because it does not’ relate to “snerifi^ whlch . would be specifically 

aay particular chests of tea • hut a , specific ascertained goods” (i e ) tn 

SDe d fi° f ^ Which is n0W in my wa rehouser'll Glouce t°° clicsts l ° the particiJ,ar 
specific property, and would be specifically Z. r ces,e . r ' s a contract relating to 

S% V : >**>£ HL Cas^ 1 9 1 f 33 ft ,£°1 

!“J?«*r -» U» agree. 
Sol. Jo. 56 ; Sub nom Re : Wait Trustee v « t- 1927 ) 1 Ch 606 ; 71 

179 ! 136 LT 552 • ** »» Wlxp Colfi^3 TLrIso^CaT % U C " 

Goods Act 0 ' The Court may°direc7siedfic' e De <1 f SC ' ,P '' 0 " ° f "* ,Judl " Sale of 

“ 3 $i - - 

• , 59 \ Remedy for breach of warranty - n \ u/n . 

breach of warranty by the seller nr wti i, ^^ ere there is a 

compelled to treat any breSh of » I?[ ethe bu y er elects or is 

seller as a breach of warranty the buve^ U ° n T the part ol the 

such breach of warranty entitled to reiec '°H Y re ^° n ° n, - v of 
may - * lo re J ect tne goods ; but he 

(a) set up against the seller the h.-e^n 
diminution or extinction of the price ! or arrantJ ' m 

(b) sue the seller for damages for breach of warranty. 

diminutior^ or exdncUon "Zte “£ ° f —* “ 

damage . 7 ““ ““ brea ‘ h of warranty 


a particu!ar be cargo parUcula^par^of a° ] Cemin ,nd 'vidual 

Wi?» t?-r 2r r-“wS’u«vc' 

“ 3 ® “ a?s 

Consd. g'c , hir. (i M7)Tch 606 f ” H °° re - 26 CFCh 51 CA 

*• »•< tha, miy bc 

be sp ecifically enforced. (Dominion ^Cnal " ot a contract which will 
and Steel Co., (1909) AC 293 PC). C °' V ' Dor >nnion Iron 

2 ' bSsr'^y.^ f „ r s>le of a 

Of?St. 1 LI Ch 54L Refd BehnkT'“' lV B< ri S""! sba t' s v - Cur,is, 
KB 649). v - oeae Shipping Co., (1927) 1 
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THE SALE of OOOD5 A 


{S. 59 


COMMENTS 

Analogous Law.—See Section 59, els. (1) and (4) of the English Sale of 
Goods Act. 


Previous and present state of law compared —The Select Committee said:— 
In this clause the distinction between condition’ and ‘warranty’ has been 

CommiGeej S<>C n ° teS t0 ClaUSeS 12 and 13 of ,he Till.” {Report of Spemi 

Scope and application of section.—Although the buyer may not be able to 
reject the goods for simple breach of warranty, he may be entitled to reject 
them for fraud or some other invalidating cause. ( Gompertz v. Denton (1832) 

1 C * M 202 ; C,arke v - Dickson > (1858) EB & E 148 ; 113 RR 583 ; Holdsworth 
v. City of Glasgow Bank, (1880) 5 App Cas 317 at 323, 338). 

When the buyer is entitled to reject the goods, and does so, he can re- 
cover the price if he has paid it, on the ground of failure of consideration. Then 
arises the question what further compensation, if any, is he entitled to 9 When 
he rejects the goods the position seems to be this. He has contracted for the 
supply of certain goods, and those goods have never been supplied to him. The 
seller, therefore, has failed in his obligation to deliver and whatever damages 
would be recoverable in an action for non-delivery should on principle be reco¬ 
verable in this case. ( Bridge v. Wain , (1816) 1 Stark 504). Again the buyer may 

have accepted and paid for the goods, but the return of the price may have no 
relation to the injury he has suffered. 

Where the goods do not conform to the description, there is no perfor¬ 
mance of the contract, and the default oi the seller goes to the root of the 
matter, and the buyer would have right to reject goods, and sue for price already 
paid, and he would be entitled to interest on such refund. Commissioner of 
Income-tax v. Prafulla Kamar Mallik , 73 ITR 119 : AIR 1969 Orissa 187. 

A shilling tin of badly preserved fish may destroy a whole family by 
poisoning. 


.Thus, A, a groce*, relies tinned fish to B which is unfit for food. B's wife 

a j B ma y recover the reasonable expenses of medical 

attendance and the funeral, and also a reasonable sum of loss of his wife’s 
services. {Jackson v. Waten & Sons , (1909) 2 KB 193, CA). 


So also, in a case, where a horse, sold with a warranty and condition for 
return, was killed by no fault of the buyer, before the time for return had 
elapsed it was held that the buyer could sue for breach of warranty, though 
he could not return the horse. (<Chapman v. Withers , (1888) 20 QBD 82). 


A , , Where an affirmation, which might be treated as a warranty is made frau- 

dulently the buyer s powers are larger. In the first place he may retain the 

goods and sue for damages ; and, also, if he can restore the goods unltered he 

may rescindthecontract.i {Holdsworth v. Glasgow Bank, (1880) 5 App Cas 
3\/y at pp. 323, 338). 


A sells sulphuric acid to C as commercially 
free from arsenic. B uses it for making glucose, which he sells to 
brewers, and the persons who drink the beer made by the brewers 
are poisoned. A does not know the purpose for which the acid is 
required. In an action for breach of warranty, B can recover the price 
of the acid an^d the value of the beer spoiled; but not the damages he 
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a pnnted^It akfgu°e kfthe^ase^f ? pr0p0s f d auctio ? isduI y advertised, and 

together with conditirmc rtf 1 ^ 00 ^ s ? or particulars of sale in the case of land 

«b? condiiSTs a'™ mS tmp'AdS i' n rC S“' ,?"“<"«• “ »f «°°* 

time and place the auctioneer ct-, ri tbe aUC V 0I J room - At the appointed 
the several lots in turn^ bvTnvitinl ,n / desk ° r r0strum ’ “P u * s up" 

announces the acceptance V the fas^hiTh ^ the .company present. He 

other approved method and so “IrnnrW h ^ Wlt ^ ^ ,s hammer or any 

made it ’ dnd S0 knocks down” the lot to the person who has 

A b u , c r„f'? and ir ii - 

piopcny in the goods knocked down pas es a“h e 'f a l? ;S V " ' We «> ! ‘. Ibc 

<*" £ SIM® r 4 r K y p. ,ssr 

announces Us compknon' b^ the fab“f f O ” mpk ‘ e when ;h - auctioneer 
manner, but the followiu, provision says : " any 0,, >' r c " s ‘°'“"y 

wssr his bi f 

•» b- an ,f o the anotton sale happens 

goods, the title to the rronertv n-Zcc^ ^ ana ascertained 

hammer, not by vi?K the fall of 

to Section 58(2) of the English A V h°? h U ’ WhlCh r' S equiva!ent 
which is equivalent to Ku'-» 8 | nf £ l ’ but b - v vjrtu e of Section 20 , 

Consolidated Coffee Ltd ? Coff^TV* f th , e En ? lish Act,’ 

SC 1468 (1491) 1980 Tax I R VTVt B <a«n J^ nga lZ re ' AIR 1980 

SCC 358 ; 46 STC164 1980 S rr ^ (SC) 293 : 0 98 0) 3 

State of Gujarat v. Bombay MaalAUolf&Mf 19 J?° r CS * NR 137 ‘ 

.54 STC 45. y e,a All °ys & Mfg, Co. Ltd., ( 1983 ) 

time before its acceptance byThe foil o^th™^^ 01 ^ 108 ^ be retracted at any 
_ y 3,1 otthe hammer or otherwise. Puffing is 


out cause though helVprofitebl^regularlv 611 ^ "i 11 be Upset with ' 
auction which has been reenlaHv 8 5 y a" d wlthout effect. An 

public body or government with no iiiegalkv^a 1 "^ k 35 desired b ^ a 

ed. The court cannot penSt an aVcdon Z 10 “ Sy " ar > must b « finalis- 

when they should have acted or ™h ose tl ? $C ,° ffi ? ,als do not act 
Aif 64]. ^ 

make it appear, the conspire by artifice to 

conducted, and so attempt to induce the mif b ° nafide sa,e is being 
prices far above their value Those whf ? bbc *° Purchase articles at 

room where the supposed auctionl niceJn the pUblic t0 enter tba 
♦'our to attract bidders, are caked* "baS?* 8, ° r ° therwise endea ‘ 
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unlawful. ( See 3 PWR 1916 : 31 Ind Cas 689 : : 40 PLR 1916). Unless a right 
to bid is expressly reserved on behalf of the vendor he must neither bid himself 
nor employ any one else to bid. (See sub-clause 3). When a right to bid has 
been expressly reserved, the seller or any one person on his behalf may bid at 
the auction. If it is simply announced that the sale is to be subject to a re¬ 
served or upset price, no bidding by or on behalf of the seller is permissible : 
it is only lawful to declare by some appropriate terms that the property is 
withdrawn. Where a sale is expressed to be without reserve, or where an upset 
price has been reached, the auctioneer must, after the lapse of a reasonable 
interval, accept the bid of the highest bona fide bidder. By not doing so he 
would render the vendor liable in damages. The auctioneer must not make a 
pretence of receiving bids which are not in fact made, as it would be fraudulent 
to run up the price by such an artifice. 


Where auction sale governed by special conditions had ruled out tele¬ 
graphic retraction of bid, and the oral retraction of the bid, as pleaded, was 
found to be ineffective, it was held that on acceptance of such bid, there was 
concluded contract of sale. M. Lachia Setty & Sons Ltd. v. Coffee Board , 
Bangalore , AIR 1981 SC 162 (166) : (1980) 5 SCC 636 : (1981) 1 SCR 884. 


As has been said, in a sale by auction the seller may withdraw goods, or 
the bidder may retract his bid (sub-clause 2) at any time before they are 
knocked off : for so long as the final consent of both parties is not signified by 
the blow of the hammer, or in any other customary manner ; there are only 
mutual propositions ; but no mutual agreement to one definite proposition. 
(Payne v. Cave 3 TR 148). Any retraction by either party should, however, 
be made so loud as to be heard by the other. (Jones v. Nanney , 1 Me Clel 
25), But as soon as the hammer is struck down, which is the typical noti- 
ficatian by the seller that the offer of the buyer is accepted, the bargain is 
considered as concluded, and the seller has no right afterwards to accept a 
higher bid, nor the buyer afterwards to withdraw from the contract. (Jones v. 
Nanney , 1 Me Clel 25. 


If goods are sold in separate lots by auction, each lot is prim a facie subject 
of a separate contract. The display of goods in lots, and the auctioneer’s call 
to bid, can amount to mere invitation and each bid received would be offer 
to become contract, on acceptance by the auctioneer or his agent. Dudhia 
Forest Labourers & Artisans Co. Ltd. v. Mohd. Saiyed and Abdul Rehman's 
Co ., (1980) 21 GLR 272. 

Sale by auction.—Under Section 64 (2) of the Sale of Goods Act in a 
case of sale by auction, the sale will be complete only on announcement by the 
auctioneer by the fall of the hammer or the other customary mode. When an 
auctioneer in a case where the conditions of the sale require that the highest bid 
should be accepted, passes over a particular bid and proceeds to take a higher 
one, it is a matter of implication that by such conduct he has rejected the lower 
bid. Coffee Board , Bangalore v. Famous Coffee and Tea Works , AIR 1965 Mad 
14 at p. 25. 

If before the fall of the hammer any bidder retracts his bid the security 
amount may not be forfeited. If after the fall of the hammer the highest bidder 
recalls his bid the security may be liable to be forfeited. An indication that 
the auction is closed at the highest bid signifies an intention to finalise the 
contract on the last bid. [Zila Parishad , Muzaffarnagar v. Udai Veer Singh, 

AIR 1989 All 64]. 
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Effect of fraud, misrepresentation or mistake. —If either party be guilty of 
fraud, or of deceitful misrepresentation, whereby the bidders are misled ; or if 
either party acts under a mistake as to a material and essential particular, the 
sale is thereby rendered voidable as to the party affected by the fraud, or the 
mistake, so that he can, within a reasonable time, retract. ( Fuller v. Abraham , 
6 Moore, 316 ; See Sections 16 to 20 of the Indian Contract Act). 

Again, if ther^ be a mistake of a material and essential character,—as, if 
the property prove to have no existence or cannot be found—,or any such 
mistake as that, without it, the party would never have entered into the contract 
at all, the purchaser may rescind the contract altogether, and is not bound to 
accept the article and sue for damages. ( Narfolk v. Worthy, X Camp 337, 340). 
Nor does it make any difference, that the sale was made under a stipulation that 
error, or misstatement should not vitiate the sale if the misdescription be wilful 
or fraudulently made with a design to mislead, and operate to enhance the value 
of the subject-m tter. ( Robinson , Musgrove , 8 Car & P 469). 

Indeed, it has been held,—and this seems to be the justest and truest 
doctrine,—that if, under such a condition there be a mistake as to a material 
part forming the main or an essential inducement to the sale, the contract may 
be avoided by the buyer, although there were no fraud. ( Flight v. Booth , 1 
Bing NC 377). v 6 

Printed conditions of sale—Where there are printed conditions of sale, if 
they be brought to the knowledge of the vendee,—as if they be ported upon the 
auctioneer’s box, or in the auction room, and be seen by him or be specially 
referred to in the sale itself.—or indeed, be made known to him in any way, 
—they will form a part of the terms of the contract, and will be bindrng upon 
the parties. (Mesnard v. Alderidge , 3, Esp. 271). 

It is customary for auctioneers to settle the particulars and conditions of 
sale in cases of sale of goods. Thus, an auctioneer can set his own terms and 
conditions for ho'ding an auction, and if he does so, those conditions will 
govern the rights of parties. Where it was stated in the conditions prescribed 
by the Cortee Board for regulation of auction sales that the seller is not bound 
to accept the highest bid, he can accept any lower bid. M. Lachia Setty & 

1 • The printed conditions under which a sale by auction proceeds, can¬ 
not be varied or contradicated by parol evidence of verbal statements, 
made by the auctioneer at the time of sale, except for the purpose of 
proving fraud. ( Shelton v. Livius, 2 Crop & Jerv 411). Where, 
however, anything is done by one party, with the permission of the 
other, in contravention of the conditions of sale, it would seem to 
amount to a waiver thereof. (Ex parte Gwynne, !2 Ves Jr 379), and 
of course, if there be any special agreement, varying the conditions, 
the parties would not be bound by them ( Bartlett v. Purnell, 4 Adol 
& Ell 792). Where, therefore, a party, to whom money was due 
from the owner of goods sold by auction agreed with the owner 
before the auction, that the goods which he might purchase should 
be set off against the debt, and became the purchaser of the goods 
and was entered as such by the auctioneer ; it was held, that he was 
not bound by the printed conditions of sale, which specified that 
purchasers should pay a part of the price at the time of the sale 
and the rest on delivery. ( Bartlett v. Purnell, 4 Adol & Ell 792) 
SGA—16 
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Sons Ltd. x. Cojtee Boar.',, Bangalore, AIR J931 
SCC 636 : (188i) ! SCR 384. 


[S. 64 

C 162 (166, 167) : (1980) 4 


w 

Rights and duties of auctioneer : (i) Rights .—The next rnnciHprat;™ ; 
to the rigilts, duties, and liabilities of the auctioneer. The auctioneer is S the 

S ° f l i C V f ;K ° r ° r llu ' f ,Llr P° ses of the sale, (Boinest v. Leignez 2 Rich L 

therefore, a claim or compensation, which is ordinarily m the form of a com! 
mission for services, and is determined, m the absence of any special agreement 
by the common usage ( Bower v. Jones, 8 Bing 65) and also a right aim 
reimbursement tor ad expenses and advances, properly incurred by h°min™he 

Zll Sfefe lS '° ryo " Aee, ' cy ' 335 - 339 - 

If, however, the sale becomes nugutary by reason of the negligence or un- 
k>s of the auctioneer, he will not be entitled to recover any comnensat^ 


skilful 
for his services. 


(Dcncv.' v Davcrell. 3 Camp 451). 


He is, also ordinarily, entitled to sue either party, while he has a bene¬ 
ficial interest. He may, therefore, personally sue his principal for damages or 
expenses, or foi his co:. mission, or he may, as representative of the seller sue 
the buyer for die pr-ec of tac goods,—even although the goods be sold at the 
house of the pr.ncip. l, and be known to be his property,—or even if he declare 
the name ol the principal at the sale. {Willjams v. Millington, I H Black 81) 

f 

(li) Duties.—1 he duties ol the auctioneer, are in the first place, to take the 

same care of the goods, which are sent to him for sale, as if they were his own 

property. He is bound to exercise only ordinarily diligence and skill and is 

not responsible 1, r mum idable accidents. (Mat,by x Christie, l Esp 340- 
c *ory on Sales. frO). ’ p 

r 

Again, n is his duty strictly to observe all the instructions of his principal 

h C ° nd ° ns of s:;le ; ;i " d lf he deviate from them he will be piLonSly 
liable for the conscqnev u,, {Br.\well v. Christie, Cowp 395). Thus where goods 

are entrusted to him to sell at auction, he would not be authorized to seil 

them at private sale. (Daniel Adams , Amb 495). He would not be bound 

however, strictly to obey instructions, which would operate as a fraud upon 

others. And if no special :mtructions be given, it is his duty to follow the com- 

sipr3£j' ,n “:, v f ;rr ver i a , ,though he dis °Ww. 

- if u had ^«. 

deposk^'herefor* from \ by public auc,lon ’ receives a 

ucposii tnerctor tro.n me vendee, it is his duty, as the agent or rather-is the 

stakeholder of both vendor . nd vendee, to retain the deposit until the sale is 
ing P 5 Taum'815f.' ” whom the mone y belongs (Edvards v. HoJd- 

Nature and Scope of auctioneer's authority.—An aiictinnppr rannnt 
general, bind his principal by receiving payment otherwise than in money as’by 
taking a bill ol excnnmje m payment ; unless he was expressly authorized so to 

5 M°e r ss & £ W'll5V S C, ''’ 5!,n, '' lry - m ,ikC CaSeS > '° settle b V bil1 - (Sykes v Giles, 
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Again, the authority committed to an auctioneer is a personal trust which 
he cannot delegate to another without the consent of the owner. (Coles v. 
Trecothick , 9 Ves 243). He cannot, therefore, authorize his clerk to act as 
agent for his employer, in his absence. (Codes v. Trecothick , 9 Ves 243). He 
is not, however, bound in all cases to become the orator on the occasion * but 
he may employ another person to use the hammer and make the declamations 
provided it be in his presence, and under his immediate direction and super¬ 
vision. (Commonwealth v. Harden , 19 Pick 482). Nor, in such a case will his 

occasional absence for a time during the sale invalidate the sale. (Common¬ 
wealth v. Harden , 19 Pick 482). 

Again, an auctioneer, like every other agent, cannot, or^^arily purchase 

own account, or on Thalf of a third 
person. And this rule is founded on the clearest principle, of justice and of 

sound policy ; since, in such a case, the interest of the agent, as agent would be 

wholly at variance with his interest as purchaser, and would tfnd directly to 

the furtherance or fraud. ( Barker v. Marine Ins. Co., 6 Pc.kc 204. See also 
Section 215, Indian Contract Act). 

A by-law prohibiting sales by auction in an open marlrm ic ■ 

(Nicholls v. Tavistock Urban Council, (1923) 2, Ch 18) 

Sub-clause (3).—Where property is adverti*-' to be sold 
reserve,” the vendor is precluded from interference with the sale either 

nphr nft°h ‘ r'h eCty h’vH h mi " M u ‘‘ 1 aer an >' P oss *blc circumstances, affect the 
right of the highest bidder co oe considered as ihe purchaser whatever hiH L 

may nuke, (Thomett v. Haines, 15 Mess & W 367 372) And in * 

he should be especially careful to abstain from all interference with the sak 

refuses to complete .he sale or sign the ne^ry So,aSu“ m f h X”?.- 

no remedy against the auctioneer, and it is immaterial that'h P nrn? h 

what the actual reserve was. (Me Manus'v. Far rescue) (1907) JkrI r v ° W 
ing Rainbow v. Howkins, (1904) 2 KB 322 ). )>() 2 KB 1, cntieis- 

Combination among bidders not to bid above a certain sum A re¬ 
doubt, ,t now seems to be settled that an agreement for a f , " , mUch 

combination between intending bidders to refrain from hldrV k ('•*•> a 
other) is not illegal. Chalmers ; AIR (1951) Mad 390 • (19211 i/r e t C ^ 
See 31 Ind Cas 689 contra. Th^ seller can protect himself hv l KB 635 ’ but 

an agreement between bidders to run up prices at an Converse ly> 

5T,"K il,eEaL K "> SSTJSiffiS 

A “knock-out” is a combination of persons to nrpv^nt • • 

ween themselves at an auction by an arrangement pr , event competition bet- 

shall bid, and that anything obtained by him shall be Jfd™ ° ' h , e ' r numb er 
privately among themselves. Sueh a combination k not l!eg™l“ S d,SpoMd of 


l. 


An agreement between two or more nersnn* n ^* ♦ • • . 
another at a public auction is not unlawful or 1 b ' d against one 
(56 Ind Cas 963 : 12 Bur' LT 241 ■ 44 [ n d Cas 7 ^ a 8 a« St T P j bllC polic y 
But see also 28 Ind Cas 40 : 8 LR 2470 C 223 ' 46 Ind Cas 755 - 
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offence for^deal'er 'S'. l9 f 7 ' i ,roVi dec that it is , criminal 

normal course of business attends J ,t; * a P erson who in the 

goods with a view to reselling them Y Kn^” f ° t r thc pnrpose of pu’rhasing 
are not necessarily illegal even after the abo^eAct of y n ° n ' dea,ers 

Contracts of sale made illegal by statute :_ 

than particulimquairtity’(if^pchrorf'to^an.'o ° f ‘ 9 ‘ 9 P rohi “ ,s “>« °f "tore 

Price of Goods Act 70 of 1950 Sale of cvcle- pc [ son -. et ^ ( !| ) The Supply and 

if above Rs. 10 or if required by purchase/seller n "- C infant ’ S foods 

(iii) The: Prevention of Food Adul?eration Act 37 of 1954 - 4Te 0 ~™ndum. 

Aet'o on^S 1 "'^ & (iv) Th « M^ras'wefg s °n 

measure^ penalised. ' ** WC,ght ° r measure otller than ftandard wefght or 

(See 38 U |nd , - 6 ;4l S /° e " ,ployment by the vendor of puffers, bv bidders 
Sled '&* (,UCks ’ as they are teeluueally 

emploved by the ven-lo-to riise ihp ■ 1 . lld ' in g any intention to purchase, are 

ES? “ B S SI 

H ,f 

the bulm-mcd'a'cly preceding the last hid of the buyer be bv a 

case,, „ behave, ,hc vendor ■„ be careful ,,, making anSnch sS airang 


the sale. If, 
vendor, or if 
by-bidder or 
Ves Jr 624). 


U Wa rL f0 H nCrly !leid tha ! ail f combination or confederation of persons 

TT in * “-petition a, an auction s 5e S 

depressing th,. price of the property below the fair market value 
-s voidable, on the ground that it is fraud upon the seller as weH 

and a "vL"ue P of b s C a| P e 0ll h y ’ and tCnd ' n8 in -i Lirious| y to affect the character 
3X7 788 ) t allc,l0n : WiPPo v. Stickney, 3 Metcalf, 

2'i; a n„r BU f he , gelation of bidders be formed for honest 

of tire seder a?’ ifBt ?° f 0t ccnfllct wltil ,he r 'g hts and interest 
u,e seller,-—as, if it he for ttie purpose of enabling them to 

purchase together what they could not purchase separately ^hefr 

agreement will be valid, as being no fraud on the public wB'le it is 

».?'“• - •*»«. ■ * &; 
A “o^'VrftJ’ 1 ' ', ,,Sla ,' Ke of "«<ier Section 123. 

<e ™ ' BuFan 

lormci is .tgal. (!() hid C as 027 ; 10 MI.T 3JS.) 
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ment, as such bad faith is looked upon with great suspicion in Courts of Justice, 
and the practice in doubtful cases, is to lean towards the application ot the 
more stringent rule of voidability of such sales. 

The first case in which the question as to the effect of puffers at an 
auction sale, came before the Court was in Bexwellv. Christies , Cowp. 396 
in which Lord Mansfield held that practice to be a fraud upon the buyer 
and on the public. “The question then is”—said he, “whether the owner can 
privately employ another person to bid for him?—The basis of all dealings ought 
to be good faith, more especially in these transactions, where the public are 
brought together upon a confidence that the articles set up to sale will be 
disposed of to the highest real bidder ; th •. 'ould never be the case, if the 
owner might secretly and privately enhance ne price, by a person employed for 
that purpose, yet tricks and practices of this kind daily increase, and grow so 
frequent, that good men give in to the ways of the bad and dishonest in their 
own defence. But such a practice was never openly avowed. An owner cf 
goods set up to sale at an auction never yet bind in the room for him*eiL It 
such a practice were allowed, no one would bid. It is fraud upon tne sale, 
and upon the public. The disallowing it is no hardship upon the owner, f or 
if he is unwilling his goods should go at an under-price, he may order them 
to be set up at his own price, and not lower, =>uch a dir^cu^n would bj fair 
(See Sub-cl. 5 of this Sec.) This case is recognized and the same ru 
adopted by Lord Kenyon, in Howard v. Castle , 6 TR 643, in which he says : 
“I will not go into the general reasoning on this subject, because it is very 
ably stated by Lord Mansfield in the case alluded to. Only part of that 
reasoning has now been adverted to by the plaintiff's counsel, but the r?st of 
it is applicable to this case. The whole of that reasoning is founded on the 
noblest principles or morality and justice, principles that are calculated to 
preserve honestly between man and man. In the case cited Lord Mansfield 
mentioned an instance in which the owner may legally and fairly bid at the 
auction, namely, where before the bidding begins he gives public notice of his 
intention. The circumstance of puffers bidding at auction has been always 
complained of ; if the first case of this kind had been tried before me, perhaps 
I should have hesitated a little before I determined it ; but Lord Mansfield's 
comprehensive mind saw it in its true colours, as founded in fraud, he met the 
question fairly and made a precedent which I am happy to follow. Sub-clause 
(6) of this section adopts the view laid down by these judges. 1 


1. The opposite view, (which however, has not been adopted by the 
framers of this Act) has also been ably expounded by Lord Rosslyn 
in Conolly v. Parsons 3 Ves 625 (Note). He says “This point comes 
now before me very much by surprise. I should not have thought 
the case decided by Lord Mansfield bore much upon it. The last 
case carries a great degree of authority with it ; but 1 fancy it turned 
upon the circumstance, that there was no real bidder ; and the per¬ 
son refused instantly. It was one of those trap auctions that are so 
frequent in this city. The reasoning goes large, certainly ; and does 
not at all convince me. I should wish it to undergo a reconsidera¬ 
tion ; for if it is law ; it will reduce every-thing to a Dutch auction, 
by bidding downwards. I feel vast difficulty to compass the reason¬ 
ing, that a person does not follow his own judgment because other 
persons bid ; that the judgment of one person is deluded and 
influenced by the bidding of others. It may weigh, if A y a skilful 
man, R, a cautious man, and C, a wealthy man, are in competition ; 
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'£* * n contra cts of sale, amount of increased or 
decreased taxes to be added or deducted.— (1) Unless a different 

f a ?? earS fr ° m the terms of the contract > ia the event of 
any tax of tne nature described in sub-section (2) being imDosed 

mS d f deCreaSed ° r remitted in aspect of any goods after the 
™^ lng o f. any contract for the sale or purchase of such goods 

at 10 e t S 0n as n t0 the , P a y ment of tax was not chargeable 
at the time of the making of the contract, or for the sale or pur- 

tim SC — f SUCh g ° ods tax ~P aid where tax was Chargeable at that 


(a) if such imposition or increase so takes effect that the 

tax, or increased tax as the case may be, or any part 
of such tax is paid or is payable, the seller may add 
so much to the contract price as will be equivalent 
.to the amount paid or payable in respect of such tax 
or increase of tax, and he shall be entitled to be paid 
and to sue for and recover such addition ; and 

(b) if such decrease or remission so takes effect that the 

decreased tax only, or no tax, as the case may be, is 
paid or is payable, the buyer may deduct so much 
from the contract price as will be equivalent to the 


blit where it is publicly known that persons are employed to bid it 
would be very foolish in any one to let himself be so influenced. 

“I have seen public advertisements of lots put up again as lots bought 
in lor the owner, if it is considered as a contract with all the world 
he cannot counter mand the sale and sell under a private contract! 
They meet upon these terms, the seller has fixed the value in his 
own mind, but hopes to get more ; the buyer has done the same, 
but hopes to get it for less. They stand entirely equal. If it is un¬ 
lair for the seller to get more, it is equally unfair for the buyer to 
get it for less. It is not doubted at any sale, except where there is 
an express stipulation to sell without reserve, that there is somebody 
tor the sdler. The buyer goes to the sale with this knowledge, that 
he shall not get the article under a price the seller thinks to be a 
reasonable price. There are several articles sold almost always by 
auction, that could not possibly be sold so, if the vendor was not 
allowed somebody to look after his interest ; there are not above 
three or four purchasers of scarce and valuable, books ; they would 
divide them if the person selling has not some means of guarding 
against that. I should be extremely glad to find any case that would 
draw into consideration what might be all the consequen es of apply- 

. . 1 _. , . ,—_ I ^ ^ as I call it, to sales by auction.” 

(Cited in Story on sales, pp. 612-614.) 

1. Subs, by Act 33 of 1963, Sec. 5 for the former section which was inser¬ 
ted by /let 41 of 1940, Sec. 2. 
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decrease of tax or remitted tax, and he shall not be 
liable to pay, or be used for, or in respect of, such 

deduction. 

(2) The provisions of sub-section (1) apply to the following 
taxes, namely : — 

(a) any duty of customs or excise on goods ; 

(b) any tax on the sale or purchase of goods. 

COMMENTS 


This section was amended by Amendment Act 33 of 1963. It is based on 
the corresponding English Finance Act, 1910, Section 10. Some difference bet¬ 
ween that provision and our Section 61-A may be noted. Under the English 
Finance Act 1910, Section 10, the duty must be imposed after the makine or 
contract of sale and before delivery of the goods. There is no such limitation 
and the increase of duty maybe even alter delivery of the goods. Disputes 
are decided under the English Act, 1910 by the Revenue Authorities. Our 
Act is silent on the point. The English Finance No. . au, . . Sectioni ^8, 
applies the same principle which applies to customs duties to the purchase 
tax The drafting of this section is not quite happy and it is somewhat vague. 
It deals with two distinct things : imposition of tax and increase of tax as the 
words ‘as the case may be’ occuring in clause (a) show. Where tax is 
chargeable at the time of making of the contract any increase subsequently will 
be covered by clause (a). But it is submitted that where tax is chargeable at the 
time of the making of the contract and there is no stipulation for sale of goods, 
tax-paid, if the seller pays such tax he cannot add it onto the price. This 
matter, it is submitted, is outside clause (a). 


Section 64-A concerned with regulating the rights and liabilities bstween 
seller and buyer. Sundaram Industries (P) Ltd. v. State of Tamil Nadn y (197_) 

Tax LR 2613 (Mad).) 


The purpose for which this section was enacted, obviously, is that increase 
or decrease in duty should be taken note of in the case of contracts concluded 
prior to the increase or decrease, and that no party should be made to 
unnecessarily gam or suffer on account of state action in increasing or decreas- 
ing duty. Sarmaji Stores , Calcutta v. Union of India , (AIR 198- Del 76 (78) . 

(1981) 20 DLT 459 ) 

Refund of tax.— Where the amount of certain levy has been collected by 
dealers from consumers but, subsequently, the amount of levy is decreased to 
be refundable the amount so refunded is not property of the dealer but of the 
respective consumers. (Amur Nath Om Prakash and others v. State of Punjab 
and Food Con ation of India, (1985) I SCC 345.) 

65. Repealed by the Repealing Act, 1938 (/ of 1938,1 Sec. 2 

and Schedule. 

66. Savings — (1) Nothing in this Act or in any repeal 
effected thereby shall affect or be deemed to affect - 
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ment of this Act ; or the comm ence- 

<b) “eh rlht uSTtoSrat 0 ohf ?m f dy in respect ofaa y 

s ’ uue ’ interest > obligation or liability • or 
( c) anything done or suffered before the commencement of 

<d) Tno?e a xpSy repealed by‘this Act f or eoods "W<* 
( e > any rule of ,aw n °t inconsistent with this Act, 

Of goiS Stoll ctd„“S r £‘ in , S ‘° COn(racts tto sale 

thing contained in this Act. P y th eto ' not withstanding any- 

do not appl^tS r any S1 transaction in^the*?* 8 t0 , C0Dtracts °fsale 
or other security. P y Way of mort g a ge, pledge, charge 

I 

COMMENTS 

Oood*Alr“ hw -*' SKIi »” «<•“• (Hand cl. (4, of the English Sale of 

“pUiZZg&T sf,b-d(J«<n'", Par “ , ^ The S " Ki ‘< <*""**« 

all transactions made, proceeding u (a) t0 < c >. save « general terms 

relaf Bin comes into operation 8 Item fdf nf^/h and liablllties arising before 
relating to the sale of goods which has rw u ° f tbe sub ' cIause sav es any Act 
Thus such enactments as the India xV not . been expressly repealed by this Bill 

of Qvil Procedure, 1908 which c^ta^ 3 " 1 , Shlppmg Act ’ 1923 > <* the Code 

goods are saved. . ’ " h contain s P ecial provisions relating to the sale of 

that the plovSSsoV'jLTnS Ac !' which* 6 introduced an express provision 
visions of this Bill shall cont nne to ^ f e not "’consistent with the pro- 

-ade expressly apphcable to contract t Ctttfe of £££*“ A «’ haS been 

^.4^^ saves S the a rulei S of ba ins d or n Sub ; section 0) of Section 61 of 
wbl £ h follows sub-section (4) of the Enehshcp^ LaW ’ whereas sub-clause (4) 

- Ms* rsosn 
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or ^ rioni i kb 422 CA)1. When the illegality is not apparent, 

MMV»• sSU'o’r 

Contract Act Sections 23 & 24.) 

Scope of Sec,ion. - The object of this sec,£n is « <» “ > "P ”» ^ 

^Serflaw £££*£ as S. «=££ 

2i2S. K.'"pUS 'of the Act entbo,.y,n g sonte spect.l rules 

peculiar to sales. 
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Jr^'s "h^srS'j^r IS 

r ;;; re s r u ^ q i;;n; i ^% 3 ;, f h ?,^ v c ; 4 

, v „w c,,/.«, *,„„ ,;the ^"s^xrKaJSW 

m, », V n H^rnbunt. (1911) 1 KR 741 it p. 757.) See n956 ? y^TufJLX 
(HL). AIR (1958) Mad 41 under nufes to ^ wtion 39 ante. 

The buyer under a f o h contract cnnot claim delivery of the goods be 

fore shipment ( Ifmne Sparing Co v. S u'. UfTr * C o., (191 7) 14 TLR 154) ^ 

and if a licence to export >s required, the huver must aonlv for it 

Co v \{>>rrit <4 O' (1^17) 2 KR 7 $j r ai rk PP Y for it. Brandi 4 ft 

must He examined before shipment The proper nla eVr!r° *** C ***? good* 

on the circumstances of the particular contra^ [&,k ! v r^RMi! 

17 TLR 519. affirmed by CA P <00. ^ far ie \t placed^o^^he 
place for examination of the goods 4 I9S4) 2 OR 4S9 A« rr» f ^ k a "* IhC 
also r-rmmcto, v Vunr„ 2 * C om C as 42 DC refd to ,n ^ c ? ntract »; "* 

(19271 41 Tl R 751 fne/c- v Sr,, 4. (,885, ,0 App Cas 261 t 4 UfVs^’ 
52 IT 821 5 Asp MLC . (HU H 7mA/e v KoieJberg ( 1 9 , 3 )' 

C.n,C..«.»2CA W^JiCWN 4U ■ w ln/r a 7 7\JS c!5 

The duties of the seller under f o h contract are -(a) To shin free on 

board contract foods . (hi To pay all handling charges, etc (c) To com^lrte 
customs declaration, (di To meet all charges up to the time of the goods pawing 

ship i rad The duties of the huver are -(a) To name an effect.ve shined to 
•end notice of her arrival t, the seller m order that the seller may bTiV? 
position to fulfil his part of the contract. 28 Con Cas 42 Where the buyer's 
failure to name a ship is due to a chain of unfortunate circumstances the wller 
cannot claim purchase price but is only entitled to damages- -1921 3 KB 302 
(h) To secure shipping space in the designated ve ssel This is the strict F.O B 

! OWev V Overseas Exporter*, (1921)3 KB 302 Mairw\ Kutrliffr 
(191') 23 Com Cas 216. ,t was held that buyers were not enOtledto 
.uve del,very on boardship and take delivery at the place of ship¬ 
ment For an instance of a cross between an f o b contract and a 

c i f contract see The Parchim. (1918) AC 157 See Fmnire Duett 

Vol 39. Cols. 530. 558-9 ' Kmp,re 
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type. Sometimes, however, the F. O. B. buyer asks the seller to procure frieght 
and marine insurance in respect of the goods sold. In this case the seller is 
entitled to charge for these items and incidental expenses. The differences 
between these two types of F. O. B. contract were explained by Devlin, J., in 
Pyrene Co. Lid. v. Scindia Navigation Ltd., 1954 2 QB 40. Where the seller 
has to make arrangements for shipment the buyer need not name an effective 
ship, (c) To obtain export licence when necessary ( see notes to Section 39 ante). 
(d) To declare goods at customs, (e) In the event of a breakdown of arrange¬ 
ment with a ship to arrange for a substitute vessel, see F. O. B. Vessel, a 
pamphlet published by the Association of British Chambers of Commerce, 1952 
edition, which has collected all customs relating to F. O. B. contracts. The 
customs in Liverpool is that the seller has to pay cartage, haulage, lighterage, 
dock and town dues, etc. 

F. O. R. Contract.—The duties of the seller are :—(a) To load goods on 
railway authority’s collecting vehicle, and in case of F. O. T. (free on truck) 
contract on railway truck and give notice of loading to buyer at his expense, 
(b) To provide tarpaulins (c) Bear expenses of checking operations, (d) 
Bear risk until goods are delivered to the railway authority. The buyer 
must :—(a) give due notice of the destinction of the goods, (b) Bear the risk 
and cost of carriage from the time when the goods are delivered to the railway. 
The main difference between F. O. R. and Ex-store contract is that in the 
latter the goods are delivered at any factory of the seller, while in the former 
they are delivered to the railway authority. In both the seller has nothing to do 
with exportation of the goods The seller, F. O. R., undertakes to deliver the 
goods into railway wagons or at the station, depending cn the practice of 
the particular railway at his own expense. These contracts differ from the 
ordinary inland contract of sale only in respect of the place at which delivery 
is to be made which puts on the seller an item of cost over and above that of 
the goods themselves and also prima facie fixes the point at which the property 
passes. Loading into railway wagons is not one of the indispensable conditions 
of F. O. R. contracts. 

Delivery may be made at the railway stations also. In the Dominion of 
India v. Bhikhraj Jaipuria, AIR 1957 Pat 586 (592), Ranhaiya Singh, J., on a 
consideration of the evidence held that as per practice of the East 'Indian 
Railway there was no obligation on seller to deliver the goods in railway 
wagons. See Halsbury Laws of England, 2nd edn. Vol. p. 228. Under the 
International Chamber of Commerce Trade Terms, 1953, pp. 18-31, quoted by 
Schmitthoff Export Trade, 3rd edn., p. 12, it would appear that the seller must 
load the goods on railway authority’s collecting vehicle. 

F. A. S. Contract.—Under this contract (free alongside ship) the seller 
must deliver the goods alongside the vessel named by the buyer, bear the costs 
of checking operations, etc. Port rates due when goods are exported have 
usually to be borne by the buyer and porterage, lighterage, etc., have usually to 
be borne by the seller. J ' 

Duty to obtain export licence in F. O. B., C. I. F. Contracts : Whether lies 
on seller or buyer : 

This is a very ticklish question on which there are a number of conflicting 
decisions and dicta, both Indian and English. Singleton, LJ in Hardv & Co 
v. Pound , (1955) 1 QB 499 (CA) observed that : “One cannot determine the 
duties of the parties to a contract of this nature without regard to the facts 
and,, among the facts of importance are the place at which the contract is made 
the situation of the parties, and the place at which the goods are at the time 
the contract is made. But on appeal to the House of Lords, (1956) 2 
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WLR 683, Lord Somervell laid down that this was an area which it was 
impossible to lay down general rules. In F. O. B. contracts in which the 
parties have failed to expressly provide whether the duty to obtain an export 
licence should fall on the seller or the buyer, it is always a quest:on of con¬ 
struction, whether in the hglu ot the circumstances surrounding the contract 
that duty falls upon the one or the other party. The House of Lords in Pound's 
case held that the duty to provide an effective ship, cast on the buyer meant 
the duty to provide a ship which, as a carrier, he was able and ready to receive 
the goods and not a ship which could lawfully carry the contract goods, 

ILLUSTRATIVE CASES 


(1) Brandt & Co. v. Morris & Co. Ltd., (1917) 2 KB 784 : Contract C. I. F. 
in this case was between two merchants of Manchester for the sale of 60 tons 
of aniline oil. A subsequent prohibition against export was imposed. Held, it 

Was the duty of the buyers to obtain the export licence. 

(2) In re John Batt & Co. Ltd., (1917) 2 KB 679. In this case there was 
a sale F. O. B. between two merchants of London, of 50 tons of aluminium 
bars, to be shipped to Vladivostock. At the date of the contract there was a 
prohibition of export of aluminium except under licence. Held, the sellers did 
not warrant that they would obtain a licence, but they must use reasonable 
diligence to obtain the licence. In comparing Brandt’s case with other cases, 
it is necessary to remember that in the former case : (a) the parties did not 
contract with reference to an existing licence system ; (b) a United Kingdom 
licensing system overtook their contract ; (c) either party could have applied to 
the British authorities ; (d) the buyers alone knew the facts, which it was 
necessary to state when a licence was applied for. 


(3) Narayanaswami Chetti v. Soundarajan & Co., AIR (1958) Mad 43. 
The sale in this case was of goods afloat and the ship with the contract goods 
had left Australia on the date of the contract. The parties, who were both mer¬ 
chants in Madras and therefore, presumably acquainted with Import Control 
Regulations had contracted with reference to an existing licensing system in 
force. Under the Import Control Rules, a licence that would enable the buyer 
to clear the goods, would have a period of validity which extended from at 
least the date of the shipment. The seller who had purchased the goods from 
the foreign merchant, was in a position to know the date of shipment. 
The seller held an import licence while the buyer did not have one. On 
the above facts, Rajagopala & Rajagopala Iyengar, JJ., held that the court 
would be justified in importing a term that the buyer should be permitted 
to avail himself of the import licence held by the seller to give business 
efficacy to the transaction. Galiakotwala & Co. Ltd. v. Narasimhan, AIR 
(1954) Mad 119, dealt with a different question, namely, the duty to procure a 
licence to transport goods outside the State, but within India. Jack & Krishna- 

swami Naidu, JJ., held that it was the duty of the seller to obtain such licence 
under a C. I. F. contract. 


C. I. F. Contract.—Under an ordinary c. i. f. contract the seller has 
*!'firstly to ship at the port of shipment goods of the description contained in 
the contract : secondly, to procure contract of affreightment under which the 
goods will be delivered at the destination contemplated by the contract ; thirdly 
to arrage for an insurance upon the terms current in the trade which will be 
available to the buyer ’.fourthly, to make out an invoice as described by black- 
burn, J., in Ireland v. Livingston, (1872) LR 5HL at p. 406), or in some similar 
form ; and finally to tender these documents to the buyer, so that he may know 
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what freight he has to pay. and obtain delivery of the 

or recover for their loss if they are lost on the voyage (BiM Brothers 
v. E. Clemens Horst & Co., (1911) 1 KB at p. 220, per Hamilton LJ., 

1. Thus, the essential feature of a contract of sale, cost, freight and 

insurance, is that performance is satisfied by deliveryof 

and not by actual physical delivery of the goods. (See 89 Ind Cas 

636 : AIR 1925 Cal 941 : 41 CLJ 500). “All that the buyer can call 

for delivery of the customary documents. This represents the 
measure of the buyer’s right and the extent o. the vendor duy. 
The buyer cannot refuse the documents and ask for . ..? actua. £OOs.s 
nor Cc,n the vendor withhold the documents and ici-der 
they represent.” (Kennedy’s c. i. f. contracts) Per Me C ard.e, J. m 
Manbre v. Corn Products, (1919) 1 KB 198 at p 202 \See also 47 
Bom 924 : 25 Bom LR 1063 : AIR 1924 Bom 247 ; 64 Ind Cas 9. 5 . 
23 Bom LR 1119 ; 42 Bom 473 : 18 Bom LR 915 ; 40 Bom 11 , 42 

Ind Cas 334. 

In other v.orris, transfer of the bill of lading accompanied by the policy of 
insurance, operates as constructive delivery of the goods. Possession 
of the bill of lading places the goods at the disposal of the buyer. 
(See 59 Ind Cas 515:22 Bom LR 1165). Tn the case of goods 
(which are at sea being transmitted from one country to another, 
you cannot deliver actual possession ol them. Therefore, the bill o 
lading is hr a symbo 1 of + he gocd r , ?r.. «. 

to oe a delivery of the ». ods. (37 MLJ 7l2 : IC-550 : 26,MLT 

504 ; 41 Mad 1060 : 35 MLJ 184 : 49 Ind Cas 196 : 8 LvV 565). A 
cargo at sea,” said Bowen LJ in Sanders v. Maclean, (11 QBD 327 
at p. 341), “while in the hands of a carrier is necessarily incapable 
of physical delivery. During this period of transit and voyage, the 
bill of lading by, the law merchant, is universally recognised as its 
symbol, and the indorsement and delivery of the bill of lading 
operates as a symbolic delivery ot the cargo. Property in the goods 
passes by such indorsement and delivery of the bill of lading, when¬ 
ever it is the intention of the parties that the property should 
pass, just as under similar circumstances the property would pass 
by an actual delivery of the goods. And for the purpose of pass¬ 
ing such property in the goods and completing the title of the 
indorsee to full possession thereof, the bill of lading, until complete 
delivery of the cargo has been made on shore to someone rightfully 
claiming under it, remains in force as a symbol and carries with 
it not only the full ownership of the goods but also all rights created 
by the contract of carriage between the shipper and the shipowner. 
It is the key which, in the hands of the rightful owner, is intended 
to unlock the door of the warehouse, floating or fixed, in which the 
goods may chance to be.” (cited in Kennedy’s c.i.f. Contract of Sale, 

pp. 1-9). 


The advantages of the c.i.f. contract which have made it an indispensable 
instrument of overseas trade are manifest. The seller, while taking 
the risk of the rise or fall in the price of the goods, the cost of 
carriage and the rate of insurance before shipment, has the advantage 
of being able to obtain payment of the price of the goods before 
their arrival at their destination and even in the event of their loss 
or damage in transit. By negotiation of his draft on the buyer he 
may obtain cash for the goods sold immediately after shipment ; or 
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Chataer's Sale of Goods Act ; 41 CLJ 500 : 89 lad Cas 636 : AIR 1925 Cal 


cash 1 ” S ° f Pa l ment are “ cash a ga>nst documents ” or “net 

considerable thmg j he may still obtain’payment a 

<*«tlr g °a“Sa, f0 / rr ”T e SM?Jg£ 

r ™ ssfA -ss 

insurant Y n0t be C ° Vered by the bi!I of Ia ding or policy of 

ThC general^hnf^ 611 1° the buyer by transter of the documents is 
fos" or dam III h° n . ecessaril y. sufficient. It is not complete where 
lading and haS be f n , caused by a peril excepted by the bill .of 

the buver Zf C0V6red by the polic y of insurance. In such cases 
receive ™ 7^ * P - ay - the priCe a g ainst the documents, though he 
caseof ™ lnderT \ n,ty *n respect of the loss or damage. Butin the 

the ™iirv Customar,I y excluded by the contract of carriage and 
cun P unH L insurance, such, for example, as war risks, the buyer 

account! 1 8 y does ’ cover his interest by insurance on his own 

ThC nf e p°l G0 ° dS ^ Ct ’, app,ies to c.i.f. contracts as well as to the forms 

arisffifuTder c° f F a,e - # But - th . c applicatioa of the Act to queSs 
that Act d l ' contracts is not always easy, since the terms of 

v,h;n 1 a > P r,rnar| ly directed to contracts for the sale of roods 

ffie theTrr 0 ? y Sa r Sfied by ph y sical delivery of the goods. In apply- 
that under l ° C f f- contracts d ,s ’ therefore, necessary to remember 
mentsTpnrLe f f contracts the delivery required is that of the docu¬ 
ments representing the goods and not of the actual roods, (Biddel 

Bros. v. E. Clemens, (1911) 1 KB 214 ; (1912) AC 18.)" 

11 Sh t ° U ! d also - be noted that not every contract of sale which is expressed 

i be a c . f ontra ? IS strictly so. Sometimes terms are introduced 
into contracts in that form which conflict with the c.i.f. terms or 

as it frequently happens, forms of contract containing printed terms 
applicable to contracts on other terms are used to carry out c.i.f. 
transactions. (See the judgment of Lord Penzance in Dudgeon v. 
Pembroke , (1897) 2 AC 284 at p. 293). Tn such cases unless the con- 

. tlI \ g terms can be disregarded or rejected as repugnant to the 
intended transaction the character of the contract is changed. Thus, 
tor example, contracts are to be found which while expressed to be 
c.i.t. contain terms to the effect that the goods are to be at the 

u u Sdler untiI actual delivery to the buyer, that the contracts 

should be void for any portion shipped but not arriving, that an 

allowance is to be made for damaged condition on arrival ; and that 
payment is to be on landing or landed weights ; and contracts 
containing such terms are prim a facie not c.i.f. contracts. For example 
in Comptoir d'Acht v. Luis De Ridder (1949) AC 293, the sellers 
reserved a right to substitute a delivery order on their agent at the 
port of destination for the bill of lading. It was held that it was 
not a c.i.f. contract. See also Holland Colombo Trading 
Society Ltd. v. Segu Mohamad Khaja Alawdeen (1954) 2 LIO Rep 
45. (On the subject of c.i.f. contracts, See the short and excellent 
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If the goods shipped do not correspond with the description in the con¬ 
tract there is a breach of the contract when the goods were shipped. (Parker v. 
Schuller , (1901) 17 Times LR 209, CA). 


treatise on the subject by A. R. Kennedy and the judgment in Biddell 
v. Clemens , (1911) 1 KB 214; especially of Kennedy LJ ; 1912 
AC 18.) 

Indian cases.—Under a c.i.f. contract, it is the duty of the vendor to tender 
the documents which would include the contract of affreightment, 
insurance policy and invoice to the vendee. Where the vendor does 
not follow this course, and eventually the vendee m taking delivery 
finds that there is shortage in the delivery, the vendee is entitled to 
compensation from the vendor, in respect of the same. For, if the 
vendor had delivered the necessary documents to the vendee, the 
vendee would have had his remedy either against the ship or against 
the Insurance Company. (41 CIJ ^OO : 89 1C 636 : 1925 C 941 .) 

Where goods are shipped on c.i.f. (cost, insurance, freight, commission 
interest) terms and documents of the title sent to a bank to be handed 
over to the consignee on the bank draft being accepted, property in 
the goods does not pass the moment the goods are shipped. The 
consignor cannot include in the bank draft amounts due in respect 
of a different transaction and it included consignee can refuse to 
accept it. (2o bom LR 382 : 48 Li 531 : 80 IC 76o : 1924 B 422.) 

In the case of a c.i.f. contract, the question whether the property in the 
goods has passed from the seller to the buyer depends entirely on 
the question whether tiie seller has parted with the control over the 
disposal of the goods. He may intend to do this if he endorses the 
bill of lading over to the purchaser. But if he endorses the bill of 
lading in blank and hands it over to his agent for delivery with 
instructions that he shall not hand it over until the goods are paid for 
then the seller has shown his intention to retain the disposal of the 
goods under his control. (84 B 374 : 26 Bom LR 155 *. 79 IC 1012 : 
1924 B 325 ; see also 8 Lah 173 : 28 Punj LR 344 : 102 IC 807 : AIR 
1927 Lah 391.) 

It is the duty of the consignor of goods under a c.i.f. contract to tender to 
the consignee the bill of lading and insurance policy before the price 
is demanded, and a delivery telegram sent by the shipping company 
is not equivalent to the bill of lading. In the absence of the usual 
documents to title, the consignee is entitled to inspect the goods and 
satisfy himself as to the same/ (47 B 924 : 25 Bom LR 1063 : 87 IC 
67 : 1924 B 247). 

Under a c.i.f. contract for the sale of goods, the seller undertakes to sell 
the specified goods, to ship them to the place agreed upon, to obtain a 
contract of affreightment and policies of insurance and to hand over 
the bill of lading and the policies to the buyer. Such a contract 
provides for the delivery of the goods to be made by handing over the 
documents to the buyer and when this is done, the sellers have 
performed the contract in full and is relieved of further liability. (66 
IC 579 : 11 LBR 141). 

If the importer buys on his own account as well as for his constituent, he 
ought to make clear what his liabilities are under his contract with 
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goods. Thefbuyer maylose th^laTter Heh^h'^h fr . om ^ to reject the 

See (1915) "kb 379 ’ ( ' 954) 2 QB 459 (for 8' d b '“ ofladtag) 


S; £& x,r £ 

account or Roods which he eo,,c u u u ° , t>ou gbt on his own 
indent u • wn,cjl he says he has brought against a particular 

.SSS isLCS 

Xc e h d ca ° r b t “'S? dB «c.°™„„ p eS?o , „ »'i? h c r m ;«x to 

the ven dor 'and 3? is' 

s“r ^“5 

Und wh C ' V J c ° ntract t,le Vendor must tender the documents 
invoice "to the ^ COnt ™ Ct ° f aff reightment, insurance 

has been a short delivery, the vendee is entitled to comnen’sa ion 
from the vendor. (41 CLJ 500 : 89 IC 336 : 1925 C 94 | c ) ompensa ion 

When a seller deals with, or claims to regain, the bill of lading in order 
to secure the price, as when he sends forward the bill of lading with 

to be deL e eTed a ?o e th at h Ched ; n ,th directions t,lat the former is not 
exchange the In h b - U £ er • acce P>- a!lc e or payment of the bill of 

‘ h 'P»r en * ° r '? n t r 0f «* P7ice, h cori'« 

79 IC ^94 ' ImTlb! 0 ) “ S PaSS <hc lmy "' < 4 L 423 •' 

Whe n P 8 rfnr dS ^ " S ° ld UP ? n tern,s » the contract of the seller is 

performed tendering to the buyer the documents which would 

enable the latter to obtain on the ship’s arrival the delivery of the 

goods contracted for. These documents must of course be tendered 

within a reasonable time from the date agreed upon for shipment 

of the goods which they represent. If the contract of sale provides 

that payment is to be drawn on the buyer, the latter is bound to 

accept the draft upon tender of the proper documents. This he 

must do even though the goods be lost or destroyed at the time the 

raft is presented. The delivery he is entitled to as against payment 

of the contract price is not the goods contracted for, but their symbol 

represented usually by the bill of lading, charter-party, invoice and 

pohey of insurance Upon payment, he can upon arrival of the ship, 

demand the goods themselves and should these not be forthcoming or 

when forthcoming not of nature contracted for, all his remedies at law 

are then upon to him. (4 L 215 : 72 IC 421 : 1923 L 54J.) 

The obligations of a seller under a c.i.f. contract are that he secures the 
freight for the carnage of goods in question to their destination has 
the goods covered by an insurance policy for the voyage 
places the goods on board the ship proceeding to the 
destination mentioned in the contract , and then tenders the necessary 
documents to the buyer. When he has done this, he has done all 
that he need do to entitle him to the payment of the price at which 
the goods have been agreed to be purchased. The insurance of the 
goods is deafly intended for the protection of the buyer and if the 
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tender^fth^fh*™® 1 p [ ovide? for Payment “net cash”, that is cash against 
he d arr.val h a nrl h l PPm ® docurae r nts u ’ Payment must be made without waiting for 

Ero'herz *1912) Ac'lTw ° f ,% t g00< l S » a '”™ & Co - v. BUldell 

mean the same thing )] ( Net cash or ' cash a g a,nst documents” both 

verinaThe documents must contain a contract of affreightment co- 

laSd fof'by *i C Somract and f the t g °° d . S mus ‘ be shipped w.thin the time stipu- 
17 Com Cas 193 ) lf 3 tlme be spec,fied * (Londoner v. Craven , (1912) 

(transhipment clause was held bad). K ’ p 12X> 

BriJst TLlt (f 9 1 ^iTco^ f^^canUo 

(19H)Tkb ^ l M C °n diti h° n ' S notdis P ensed with (Orient Co^Ltd v B^ekke 
tract VtL 310 ° a the other hand, there is a valid tender under the con-’ 

have beeS lost bu r t ^ tendeTed after knowledge that the good, 

assigned to'thl’ ^ (St 

i non ‘ deli 'ery the contract is broken at the time when the docu- 

(Sharpe & Co. v. Aw“*T" 51 ^ accord,n gly- 

doc indents rSr'than Tslle^Pond'^ ,s a contract for the sale of 

gQOd$ , lQSt or not lQSt> to bc iniplemented by ^“"32 

goods are lost in transit, it is the buyer that can recover the amount 
& Ios"of »r e P0 JT The buyer therefore protect ^> himself agams 

a.^oSaS’cfS z\%r P °s ,; n £ e ,r^ h "fs: 
p o6 sLr s s ;Ksi p , b r d ror ,he 

° n m I 2 ‘L 919 the defendant in Bombay ordered out from the nlamtiffs at 
Manchester goods on c.i.f. terms June-July shipment . Theofa ntiffs 
n accepting the order added that in the then state of affairs rh™ 
could not guarantee delivery in time and it was uTdeStoJd thaHn 
case the goods were late, there should be no claim for late delivery 
The goods were shipped on different dates up to 26-8-1920/nH 

of by the defendant. But the drafts were sent thm j^ en delivery 

fhe nlC d f° r H remaining three shipments « which when "presented ft tc 

the defendant for the price of the goods P or in the .ft P ? n SU / d 

damages. Held, that the defendant had no right to Sse tot. 

delivery of the goods he having agreed to extend the ti .i f ke 
The plaintiffs were entitled to and did send the onnT tI ? e /'? for - 
reasonable period beyond the contract time Th^ g ° ods w, ^ ln a 
joods having passed u- £ 
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e! propc.t” document. 1 fJV>/ »,v.vk v. Tavh ?/o'. y ( VuQ) AC 144, HI : See also 
(1928) 2 KB 604). ' 


Delivery of shipping documents is in ^ 1 -iHnns.- sense the equivalent of 
goods— I. D. Bailey Son & Co. v. Ross T. Symth & Co. Ltd ., 56 TLR 852. 

Ex-ship contract.—In the case of a sale “ex-ship” says Lord Sumner, “the 
seller has to cause delivery to be made to the buyer from a ship which has 
arrived at the port of delivery, and has reached a place therein which is usual 
for delivery of goods of the kind in question. The seller therefore has to pay 
the freight or otherwise to release the shipowner’s lien, and to furnish the buyer 
with an effectual direction to the ship to deliver. Till this is done the buyer 
is not bound to pay for the goods. Till this is done he may have an in¬ 
surable interest in profits, but none that can be correctly described as an 
interest “upon goods,” nor any interest which the seller, as seller, is bound to 
insure for him ” [Yangtsze Insurance Association v. Lukmanjee, (1918) 23 Com 
Cas 299, at p. 5 PC ; (1918) AC 585 at p. 599 (PC.)]. 

The parties ...ay, of course, by express terms, vary the conditions of the 
above-mentioned contracts, in any way they please, (Section 62 infra see for 
example, the contract in The Parchim which was a cross between a c.i.f. and a 
f.o.b. contract, (per Lord Parker, Re The Parchim, (1918) AC 157 at p. 164.) 

If goods are lost in transit the buyer is not obliged to pay the purchase 
price upon tender of the documents which do not stand in place of the goods as 
in a c.i.f. contract. The seller need not insure the goods. 

“Arrival Contract”.—In an “arrival contract”, that is a contract for the 
sale of goods subject to arrival, the obligation to pay does not arise until the 
goods have arrived at the place indicated in the Contract and until their arrival 
the goods are at the seller’s risk. (Benjamin on Sales ; Kennedy on c.i.f. con¬ 
tract ; Barnett v. Javeri , (1916) 2 KB 390.) 

Ex-store contract.—A contract to deliver “ex-store” does not cover a 
delivery “ex lighter or ex-quay”; but the exact scope of the contract is some¬ 
what indefinite. ( Fisher Reeves & Co. v. Armour & Co., (1920) 3 KB 614, CA.) 

“Sale from the deck' .—A contract of sale from the deck means that the 
vendor should pay ail that is necessary in order to enable the purchaser to 
remove the cargo from the deck, and harbour dues charged to be paid before 
goods could be removed were payable by the vendor. ( PJayford v. Mercer , 
(1870) 22 LT 41 ; 3 Mar LC 335). 

entitled to sue for the price but only to claim damages represented by- 
the market rates at the date of breach. (48 B 374 : 26 Bom LR 155 : 
79 IC 1012 : AIR 1924 B 325.) 

1. A contract by the seller to insure cattle sent abroad against “all” risk 
is not satisfied taking out a Lloyds “all risks 1 ’ policy if the policy 
contains the “free of capture and seizure” clause. (Yuill v. Scott 
Robson & Co., (1908) 1 KB 270, CA.) 

If the seller has effected a proper insurance under a c.i.f. policy he 
may retain for his own benefit “increased value” policies which he 
has subsequently taken out. (Strass v. Spiders & Bakers. { 1911)2 
KB 759.) 

If an English buyer purchases goods from a foreigner abroad on c.i.f. 
terms, he cannot demand an English policy, but he may reject the 
goods if the policy tendered does not specify the risks. ( Malberg v. 
Evans & Co., (1924) 29 Com Cas 235.) 


To 
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His Excellency The Governor-General in Council. 


and G^'d^tecTthe lTth'March^igz^Append^f^^weHthe 6 ^! 1 '^ 1 !' 011 N ?' 47,29 C 
mittec appointed by the Government of India t ^ ' we, . the mem bcrs of the Com- 

'" ji “ s “" ^ m. h.« 

I. The Constitution of the Committee was as follows 

Chairman 

rhe Honourable Sir Brojendra Lai Mura kf t n .... , t i 
the Council of the 'Governor-General. ’ *’ ar ‘ at "La\v, Law Member 

Members 

(1) Mr. D. F. M li I la C 1. F M A r r n r\cc • 

Bombay. ’ *’ Officiating Advocate General 

(2) Mr. M. R. Jayakar, M.A., LL. B„ Bar-at-Law, M.L.A. 

(3) Mr ‘ AUadl K ™hnaswamy Ayyar, Advocate General, Madras. 

Mr. W. T. M. Wright C I E I C S i^.* f c 
Government of India, Legislative Department at tended'^ Draftsman to the 
nmtee and Mr. J. R. Dhurandhar, LL B A is * meet,n Ss of the com- 

of Bombay Legal Department acted as Secretary to die Commiuee^ G ° VCrnment 

«;s. £°Z!‘Z Ks'dXa 0 ,^ 29 !- *"“■ • "<»» itt 

the notes setting forth the reasonsforth * SSSLf 0 .^ S / le Goods, with 

was placed before us, and formed the basis of ouTdiscuSmS of Jndla - 

which contains the law P re?atmg°to the Sale*of Good^f^’ i872, Cha P ter VII of 

EngiS;," 

ofussil It was doubtful whether the Statute of Fr werc a Ppl*ed, whilst in the 
° b “™ d Indian Law Commissioa e , a , h ° it and, as 

a 6i=a. w„ho„. ,h= guidance of an, poll, ““fat bcjCd'.t'’“'g'j “ 
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decision should be such as deemed to be in accordance with “justice, equity and 
good conscience.” To remedy this unsatisfactory state of affairs, the Indian 
Law Commissioners framed, in their second Report, dated the 28th July 1866, a 
set of rules relating to the general law of contracts including therein provisions 
relating to the sale of movables. The draft of the Law Commissioners under¬ 
went several changes at the hands of the then Law members, Sir Henry Maine 
and James Stephen, and also in the Select Committee of Indian Legislature. But 
as stated by Sir James Stephen himself while presenting the Report of the Select 
Committee on the Indian Contract Bill the chapter on the sale of goods except in 
regard to the rule as to market overt, represented generally the English law on 
the subject as it then stood. 


4. The rules of English law relating to the sale of goods had grown up 
mainly out of judicial decisions. Along with the general law of contract, they 
were the product of many generations and were adapted to the circumstances and 
exigencies of the times and the dealings of the people. They were, however, 
largely dominated by the provisions of the Statute of Frauds which was passed 
in the reign of Charles the Second. The Law Commissioners, as well as those 
who were ultimately responsible for framing of the Indian Contract Act, at once 
realised that the provisions of the Statute of Frauds, although followed in the 
Presidency Towns, were not suitable to the conditions prevailing in this country, 
and that “any law relating to this important subject must at any rate be free 
from the inexpressible confusion and intricacy which is thrown over every part of 
that Statute in consequence of its vague language.” 

5. In 1870, various branches of law were being codified in British India. 
The main object in view was in the words of Sir James Stephen, “that of provid¬ 
ing a body of lav> to the Government of the country so expressed that it might 
be readily understood both by English and Native Government servants without 
extrinsic help from the English law libraries.” What was urgently needed was a 
guide for the Judge or magistrate who had but little training, derived little or no 
assistance from the Bar and worked at a distance from any law library. 


6. Whatever merit the simple and elementary rules embodied in the Indian 
Contract Act may have had, and, however, sufficient and suitable they may have 
been for the needs vhich they were intended to meet in 1872, the passage of 
time has revealed defects the removal of which has become necessary in order to 
keep the law abreast of the developments of modenr business relations. The law 
relating to the sale of goods appertains mainly to mercantile transactions. There 
can be no doubt that during the last half century conditions in this country 
relating to trade business have undergone material changes. Methods of business 
have largely altered and new relations have arisen between man and man. In 
dealing with these relations, it has been necessary to give recognition to new 
principles, and the Indian Courts have found that a law enacted more than mty 
years ago is entirely inadequate to enable to deal with these new relations or 
give effect to the new principles. The result has been that on various occasions 
the Courts have had to hold that Chapter VII of the Indian Contract Act is not 

exhaustive, and to impart therein analogies from the decisions of the tngusn 

Courts. 

7. The English law relating to the sale of goods which waso^undereone 
basis of Chapter VII of the Indian Contract Act has itself since l^ undergon 

drastic changes and was finally codified in 1 6 7 8 93 by the present Sale of Goods 

Act (56 and 57 Viet. C. 71), which discards many of the old common 1* f 

upon which Chapter VII of the Indian Contract Act was based m fa o 
provisions more suited to modern conditions or more convenient in 

practice. 
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8. By the Bill referred for our consideration, the law relating particularly 
to the sale of goods is embodied in a separate enactment, although many of the 
general principles contained in the Indian Contract Act, will continue to be appli¬ 
cable thereto. When Sir Tames Stephen moved the Indian Contract Bill, he 
admitted that it was not, and could not pretend to be, a complete code upon the 
branch of law to which it related. He, however, expressed a hope that in later 
years it would be easy to enact supplementary chapters relating to the several 
branches of the law of contract which the Bill did not touch. This hope has 
never been fulfilled. In later years it was found more convenient to have sepa¬ 
rate enactments for the several branches of the law of contract, e.g., the Transfer 
of Property Act, the Negotiable Instruments Act, and the Merchant Shipping 
Act. In our opinion, in view of the complexity of modern conditions, the time 
has now come when this process should be accelerated by embodying the different 
branches of law relating to contract in separate self-contained enactments ; and 
we hope that the Bill which we attach to our Report may be passed into law at 
an early date and may be but the first of the series required to complete the task ' 
which we have outlined above. 

9. The Bill referred to us was mainly based on the English Sale of Goods 
Act, 1898. This Act has slocd the test cf nearly thirty five years cf practical 
application, and in the words of Lord Parker in re Parchcm, (1918) AC 157 at 
pages 160-161 “is a very successful and correct codification of this branch of the 
mercantile law." As is shown in Appendix B to our Report, most of the 
Colonies and Overseas Dominions have adopted and re-enacted the Act with only 
such small variations as have been found necessary to adapt its provisions to 
local circumstances. It is also remarkable that the Uniform Sales Act, passed in 
1906 in the United States of America and adopted in twenty out of fifty-three 
States and territories, is based very largely on the English Act. These facts 
constitute striking evidence of the completeness and the universal suitability of 
its provisions. 

10. In mercantile transactions a conflict of laws should as far as possible, 
be avoided. Uniformity of law in various countries particularly in those which 
have business or trade dealings with one another, is highly convenient and desir¬ 
able. We, therefore, approve of the proposal to adopt the provisions of the 
English Sale of Goods Act so far as they are suitable to Indian conditions as the 
basis for the present Bill, and thus to make the Indian Law relating to the sale 

of goods as nearly as possible uniform with the law in force in other parts of the 
British Empire. 

11. The provisions of the English Act are far more elaborate and compre¬ 
hensive than those of Chapter VII of the Indian Contract Act, and in their 
arrangement the English Act is more logical and methodical. As we have already 
observed, it has revised and brought up to date the rules of the British Common 
Law. Moreover, the adoption of the English Acts as the basis of the present 
Bill will enable Indian Courts to interpret its provisions in the light of the deci¬ 
sions of the English Courts. 

12. In adopting the provisions of the English Act, we have not been un¬ 
mindful of the needs and exigencies of this country. Wherever it has been found 
that a rule obtaining in England, such as that relating to market overt, is not 
suitable to Indian conditions, the rule has been rejected. We have, moreover 
carefully scrutinised the provisions of the English Act in the light of the decisions 
of the English Courts since 1893, and where those decisions have shown the 
provisions of the English Act to be defective or ambiguous, we have attempted 
to improve upon them. We have also retained several of the provisions of the 
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Indian Contract Act which we consider necessary or useful to meet special con¬ 
tour Report m India ‘ ThC BU1 " feVised by L ‘ S ° n the above Ls^ attached 


mir Ji A detail , ed explanation of the various clauses of the Bill is set out in 

fo , C ‘ Butwethinklt desirable to draw attention to the 

following points of importance :— 


(a) The present Bill embodies the principles that the question whether a 
contract for the sale of goods does or does not pass the property in 
the goods from the seller to the buyer must in all cases be deter- 
mined by the intention of the parties to the contract. The provisions 
ot Chapter VII cf the Indian Contract Act are vague and conflict¬ 
ing on this point. The Bill codifies the rules by which that intention 
may be ascertained but the operation cf these rules will be displaced 
by any terms of the contract defining the intention or by any atten¬ 
dant circumstances, including the conduct of the parties, rendering 
it ascertainable. In following this principle, we have borne in mind 
that in mercantile matters the certainty of the rule is often of more 
importance than the substance. If the parties know beforehand 
what their legal position is they can provide for their particular 
wants by express stipulations. Sale, after all, is a consensual con¬ 
tract, and the Bill does not prevent the parties from making any 
bargain they please. Its object is to lay down clear rules for the 

cases where the parties have either formed no intention or failed to 
exercise it. 


(b) The distinction between a sale and agreement to sell which was not 
clear in chapter VII of the Indian Contract Act, has been clearly 
brought out. This distinction is very necessary to determine the 
rights and liabilities of the parties to the contract. 



11 lb IIIclUC 


and acceptance 
purpose. 


a wmiavi ui iewe UC IHHUe Dy mei 

Neither payment nor delivery is necessary 




(d) Before 1893 the law in England relating to warranties and conditions 
was in very confused state. In the Indian Contract Act the word 
‘ warranty'’ has Veen used in a very vague sense. In some provi¬ 
sions it denotes a condition which would enable a party aggrieved 
by its breach to repudiate the contract, while in others it enables 
him to claim damages only. In the Bill this ambiguity has been 
removed. 


(e) There is much conflict of decisions in India regarding the meaning 
of Section 108 of the Indian Contract Act which relates to sales 
by ostensible owners. This is to a certain extent due to the 
obscure phraseology of the section itself. We have tried to remove 
the obscurity in Clauses 27 to 30 of the Bill to simplify the law 
on the subject. 

(f ) We have elaborated the rules relating to delivery to carriers, stop¬ 
page in transit and auction sales. 

(g) We have anxiously considered the question of the retention of the 
Illustrations appearing in Chapter VII of the Indian Contract Act 
and of the insertion of Illustrations to new provisions. Our decision 
which we consider require amendment, and with the more impor¬ 
tant suggestions received which we have been unable to accept. 
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In the following notes we deal only with those provisions of the Bill which 
is that the better policy is to forego all illustrations, leaving the Court to 
construe the sections as they stand. 


14. In conclusion, we desire to place on record our high sense of 

obligation to Mr. W. T. M. Wright and Mr. J. R. Dhurandhar, who attended 

the meetings of the Committee and took part in deliberations Mr. Wright 

rendered us great assistance in drafting the clauses of the Bill and in preparing 

this Report. Mr. Dhurandhar, who acted as Secretary brought to bear upon 

the work great industry in collecting references and otherwise assisting us in the 
preparation of our notes. 


Simla ; 

20th June, 1929 
Bombay ; 

11th June, 1929 
Bombay ; 

17th June, 1929 
Ootacamund ; 
11th June, 1929 


B. L. Mitter 
D. F. Mulla 
M. R. Jayakar 
A. Krishnaswami Aiyar 
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Clause 1 .— We propose 
day of July, 1930. 


that the Act should come into force on the first 


Clause 2. —We have omitted the definitions in sub-clauses (1), (3) and (14) 

as not being necessary, and we have added a definition ot “mercantile agent 

in view of use of that expression in clauses 27 and 30 as amended by us. The 
definitions is taken from Section 1 of the English Factors Act, 1889. 


In sub-clause (9) (now sub-clause 7) in the definition of “goods” we 
have substituted “stock and shares” for the words “stock and share certificates 

for greater accuracy. 

A suggestion has been made that a mate’s receipt should be included 
in the definition of “documents of title to goods. We considered the sug¬ 
gestion and have come to the conclusion, that notwithstanding the irregular 
practices in Calcutta of treating a mate’s receipt on the same footing as a 
bill of lading, a mate’s receipt cannot be treated as document of title A 
mate’s receipt is a mere acknowledgement of the receipt of goods on behalf 
of the ship The person in possession of the mate s receipt is as a general 
rule entitled to a bill of lading, which is the document of title to the goods 
The High Court of Calcutta has taken the same view and we are not aware ot 
any judicial decision which regards a mate’s receipt as a document of title. 
In England it has been held that mere endorsement or transfer of a mate s 
receipt without notice to the ship-owner or his agent does not pass the property 
in the goods, and a custom to that effect is bad. (See Scrutton on Charter 
Parties page’ 169). If a mate’s receipt were treated as a document of title, then 
on the issue of a bill of lading without the mate’s receipt having been 
surrendered, there will be two documents of title in existence relating to 
the same goods. This would be highly undesirable from a business point 

of view. 


Clause 5.—In sub-clause (1) we have provided for ‘part payment’and 
‘part delivery’ in pursuance of suggestions made. 


Clauses 8 and 10.—For the words “agreement becomes void’’ which occur 
in both clauses, we have substituted the words “agreement is avoided.’’ In our 
opinion the latter expression, which occurs in the corresponding sections of the 
English Act, conveys the intention most clearly. 

Clause 12. —In sub-clause (3) we have added the words “and treat the 
contract as repudiated’’, as their omission was unintentional. The clause now 
adheres closely to the definition of the word “warranty’’ in Section 62 of the 
English Act. 

Clause 25. —It is suggested that a railway receipt should be placed on the 
same footing as a bill of lading in sub-clauses (2) and (3). In our opinion this 
suggestion is ill conceived. Sub-clause (2) is really a prelude to sub-clause (3) 
and both of them refer to carriage by sea. A reference to a railway receipt in 
either of them would be inappropriate. In our opinion the case of transmission 
by rail is covered by sub-clause (1). 

• 

Clauses 27 and 29. —Clause 27 deals with the sale of goods by a person 
who is not the owner thereof. Clause 29 deals with the sale of goods by a 
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fnai^t Wh ° has ° btained Possession thereto under a voidable contract The 

ggestions received on these ;> abjects may be divided into three classes : 

(1) The English law relating to sale in market overt should be 

introduced in British India, “as it will relieve merchants of their 

anxiety when deai.ng with goods, especially in case of jewellery 
ornaments, etc. jeweucry, 

"dSeted' rdS ^ thC enP ° f ClaUSe 29 relatin S t0 offences should be 

(3) A sale in a shop during business hours by shop keeper or his 
servants should pass a valid title to a bona fide purchaser for 

V cl • LI 0 • 


First, as to sales in market o/eit, the English law 
Benjamin on Sale (6th ed., pp. 17 et. se,j.) 


is thus stated in 


“An important exception to the rule that a man cannot make a valid 
sale of goods that do not belong to him, is presented in the case 
of sales made in market overt. Section 22 of the Sale of Goods 
Act, 1893, provides that ‘where goods are sold in market overt 
according to the usage of the market, the buyer acquired a good 
title to the goods, provided he buys them in good faith and 
without notice of any defect or want of title on the part of the 
seller. Market overt in the country is held by charter or prescrip¬ 
tion on special days ; but in the City of London every day except 
Sundays. In the country the only place that is market overt is the 
particular spot of ground set apart by custom for the sale of 
particular goods, and this does not include shops, but in the city 
of London every shop in which goods are exposed publicly for sale 
is market overt for such goods as the owner openly professes to 
trade in. Market overt is an ‘open, public and legally constituted 
market. The shop in London mus‘ be one in which goods are 
openly sold, that is, sold in the presence and sight of any one 
entering the shop.'’ 


In London this custom is confined to shops in the City and does not extend 
to the whole of the metropolitan area. It does not protect a sale in a shop 
outside the City bounds, e. g., in Regent Street ; nor a sale in a place within 
the City bounds which is not a shop, e. g., a public auctionroom. (See 
Clayton v. Ley Roy, (1911) 2 KB 1031). v 


If the rules us to sales in market overt is to be introduced in British India, 
the first question that arises is as to the places to which it should be applied.’ 
This is a difficult question. Outside the City of London a market may become 
a market overt either by grant or prescription but the custom does not apply 
to a market established by a local Act. It is also doubtful whether the user, 
though for twenty years, of a market de facto is sufficient to establish a legal 
market so as to make sales therein sales in market overt. Such being the 
intricacies of the English law, we do not think it would be safe to introduce 
the rule as to sales in market overt throughout the length and breadth of 
British India. 


The second suggestion is that the words at the end of clause 29, relating 
to offences, should be deleted. The present law on the subject is contained 
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in Exception 3 of Section 108 of the Indian Contract Act, 1872, which is as 
follows : 

When a person has obtained possession of goods under a contract voidable 
at the option of the other party thereto, the ownership of the goods is trans¬ 
ferred to a third person who, before the contract is rescinded, buys them in 
good faith of the person in possession ; unless the circumstances which render 
the contract voidable amounted to an offence committed by the person in 
possession of those whom he represents. 

The above Exception presupposes a contract, and does not apply unless 
there is a cont'act. Where goods are obtained by theft, there is no contract, 
and the Exception does not apply. The thief has no title and can give 
none. 


Where goods have been obtained by fraud, the person who has obtained 
them may either have no title at all, or a voidable title, according to the 
nature of the transaction. If the nature of the fraud be such that there never 
was a contract between the parties (as, for instance if A obtains goods from B 
by falsely pretending to be X’s agent, though buying on his own account) then 
the person who so obtains the goods has no title, and can give none. In this 
case also there is no contract between A and B. But if A buys goods from B 
and the price is paid partly in each and partly by giving a bill purporting to be 
accepted by X, and A then sells the goods to C, and it turns out that X was a 
fictitious person, and that B was defrauded, there is contract which B may 
affirm or rescind at his option. In other words, to use the language of Ex¬ 
ception 3. there is “a contract voidable at the option of the other party there¬ 
to.” But the contract was procured by A by cheating B, and cheating is an 
offence under Section 415 of the Indian Penal Code. The contract having been 
procured by an offence the property in the goods does not, under the existing 
Indian law, pass to A, though it does under the English law. This is indeed 
a hard case, and it is proposed to amend Section 108 by eliminating the words 
at the end beginning with “unless the circumstances”, etc. At the same time 
to make it quite clear to what cases clause 29 applies, we have in that clause 
specifically referred to Sections 19 and 19A of the Indian Contract, Act, 1872. 
A contract under these sections is voidable on the ground of misrepresentation, 
fraud, coercion or undue influence. 

The first condition necessary for the application of clause 29 as now 
drafted is that there must be contract. It is clear that there can be no contract 
where goods have been obtained by theft, as defined in Section 378 of that 
Code. Clause 29 as drafted by us will apply to this class of cases. The princi¬ 
pal change made by clause 29 in the existing law is that a person buying in 
good faith from a person who has obtained possession of goods under a voidable 
contract, acquires a good title to the goods, even if the contract was induced 
by fraud amounting to cheating. 

A similar clause in respect of pledges has been inserted in the Indian 
Contract (Amendment) Bill. That clause will be Section 178 of the Indian Con¬ 
tract Act, 1872. 

The above changes have been suggested in many of the opinions from the 
commercial bodies. 

The third suggestion is that a sale in a shop during business hours by the 



268 


TUC CAT IV rr\nr\p inr 



shop keeper or his servant should pass a valid title to a bona fide purchaser for 

value. This goes far beyond anything known in the English law, and even 

beyond the law as to sales in market overt. It is impossible to accede to such a 
suggestion. 


Clause 30.—We have amended clause 30 by adding in two places the 
words “or by a mercantile agent acting for him.” This had rendered it neces¬ 
sary to define the expression ‘ mercantile agent”, and we have defined it 
accordingly in the definition clause. We have used this term also in clause 27 
of the Bill and in clause 2 of the Indian Contract (Amendment) Bill. 

Clause 54.—In this clause we have provided that the re-sale shall take 
place within a reasonable time. 


Clause 60.—There is a suggestion that a provision should be made in this 
clause to the effect that in the case of anticipatory breach damages should be 
assessed on ihe basis of the market price on the date of repudiation. We do 
not approve of this suggestion ; for if damages are assessed on the basis of 
the market rate of the date of the repudiation, a party apprehending heavy 
loss on the due date, may take advantage or a favourable market and repudiate 
the contract before the due date. This we consider unreasonable. In a series 
of decisions it has been laid down that damages in such cases are to be assesed as 
on the due date (Vide I. L. R. 30 Cal. 477, 36 Cal. 617, 43 Cal. 305). In our 
opinion the measure of damages must be left to the general provision contained 
in Sections 73 and 74 of the Indian Act. 


2. We have made a few alterations of a purely drafting nature to which 
we have not thought it necessary to refer in detail. 

3. The Bill was published as follows :— 


In English 


Gazette 




Gazette of India 

Fort St. George Gazette 

Bombay Government Gazette 

Calcutta Gazette 

United Provinces Gazette 

Punjab Government Gazette 

Burma Gazette 

Central Provinces Gazette 

Assam Gazette 

Bihar and Orissa Gazette 

Coorg District Gazette 

Sind Official Gazette 

North-West Frontier Gazette 


17th September, 1929 
6th August, 1929 
5th September, 1929 
1st August, 1929 
6th July, 1929 
30th August, 1929 
27th July, 1929 
27th July, 1929 
18th September, 1929 
7th August, 1929 

2nd September, 1929 
19th September, 1929 

2nd August, 1929 
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In the Vernacular 



Province 


Madras 


Bombay 


Central Provinces 


Sindh 


Language 


• • 


Tamil 

Telugu 

Hindustani 

Kanarese 

Malayalam 

Marathi 

Gujarathi 

Kanarese 

Urdu 

Marthi 

Hindi 

Sindhi 


• • 


• • 


• • 


• • 


Date 


• • 


1st October, 1929 
1st October, 1929 
22nd October, 1929 

8th October, 1929 
1st Octuber, 1929 

14th November, 1929 
14th November, 1929 
12th December, 1929 
26th December, 1929 

26th October, 1929 
2nd November, 1929 

24th October, 1929 


The 8th January, 1930 


B. L. MITTER 

D. F. MULLA 
M. SHAH NAWAZ 
ABDUL QADIR SIDDIQU1 




APPENDIX d 

the INDIAN CONTRACT ACT, 1872 

(Act No. 9 of 1872) 


[25th April, 1 872] 

the law"relating^tcfcontracts' S ; CXpedlent to define and amend certain parts 


It is hereby enacted as follows : 


is i s«r,K 

Tbe C4 h of t i e S87f nd K Se u ti °r S 0f the Tra nsfe r of Property Act 1882 * 
ThiS 194 t l) ha t S o b Da n dr fl eXten H de M t0 Be S f by the Berar Laws ^t, 1941 (4 of 

r„ f s f, h 6 5 ,o < ; La , ccadi r- Minico, j A „;Li',‘ of , s s s b “x 3 

The ?872 ha (3 ofTffoTw* ? a ”‘ hal Par e anas Settlement Regulation 

1 under t'S 

forced- Scheduled Districts Act, 1874 (14 of 1874), to be in 
The Tarai of tbe Province ° f Agra-Sec Gazette of India, 1876, Pt I, 

ThC Dhafbhum°and^fh e* hP0 r ^ a 8 a and Manbhum, and Pargana 

Gazette of India 188 ^° h f n r m ^ District of -Singhbhumi-See 
Sded J SV 88 i P L P - 504 ’ The District of Lohardaga 

seoarlted in h 18o!T e xtf R rCSent District of Palamau which was 
Ranchi District c IZf Distnct of Lohardaga is now called the 

Ranchi District—See Calcutta Gazette, 1899, Pt. I, p. 44. 
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1. Short title.—This Act may be called the Indian Contract Act, 1872. 

Extent and Commencement.—It extends to the whole of India 1 [except the 

State of Jammu and Kashmir] ; and it shall come into force on the first day of 
September, 1872. 


Saving.— 2 [ ; * *] Nothing herein contained shall ailed the provisions ot 
any Statute, Act or Regulation not hereby expressly repealed, nor any usage 

or custom ol trade, nor any incident of any contract, not inconsistent with the 
provisions of this Act. 


2. Interpretation clause.—In this Act the following words and expres¬ 
sions are used in the following senses, unless a contrary intent* »n appeals from 
the context : 


(a) When one person signifies to another his willingness to do or to 

abstain from doing, anything, with a view to obtaining the assent of 
that other to such act or abstinence, he said to make ? proposal ; 

(b) When the person to whom the proposal is made signifies his assent 
thereto, the proposal is sa ; d to be accepted. A proposal, when 
accepted, becomes a promise ; 

(c) The person making the proposal is called the “promisor,” and the 

person accepting the proposal is called the “promisee”; 


(d) When, at the desire of the promisor, the promisee or any other 

_— i . _ i i i p , * 


* f r 

au j'-dlFo ifOiii 


nerson or retained from a „ 

rio.jig^ oi pionuses t v do or <o abstain frem doing, something, 
surft act or abstinence or promise is called a consideration for the 


promise ; 


(e) Every promise and every set of promises, 
lor each other, an agreement ; 


forming the consideration 


(f) Promises which form the consideration or part of the consideration 

tor each other, are called reciprocal promises ; 

(g) An agreement not enforceable by law is said to be void ; 

(h) An agreement enforceable by law is a contract ; 

U) An agreement which is enforceable by law at the option of one or 

more of the parties thereto, but not at the option of the other or 
others, is a voidable contract ; 

(j) A contract which ceases to be enforceable by law becomes void when 
it ceases to be enforceable. 


CHAPTER I 

OF THE COMMUNICATION, ACCEPTANCE AND REVOCATION 

OF PROPOSALS 

^ ^ 

3. Communication, acceptance N and revocation of proposals —The Com 
mum cation of proposal, the acceptance of proposals , and the' revocation of 

L Itates” y ACt 3 ° f I951 ’ Section3and Sch., for “except Part B 

2 The words “The enactments mentioned in the Schedule hereto are 
repealed to the extent specified in the third column thereof buP* 

repealed by Act 10 of 1914, Section 3 and Sch II ’ but 



272 


THE SALE OF GOODS ACT 


[App. D 


proposals and acceptances, respectively, are deemed to be made by any act or 

omission of the party proposing, accepting or revoking, by which he intends to 

communicate such proposal, acceptance or revocation, or which has the effect 
of communicating it. 


4. Communication when complete. —The communication of a proposal 
is complete when it becomes to the knowledge of the person to whom it is made. 

The communication of an acceptance is complete,— 

as against the proposer, when it is put in a course of transmission to 
him so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete,— 

as against the person who makes it, when it is put into a course of 
transmission to the person to whome it is made, so as to be out of 
the power of the person who makes it ; 

as against the person to whome it is made, when it comes to his know¬ 
ledge. 


Illustrations 

(a) A proposes, by letter to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

(b) B accepts A’s proposal by a letter sent by post. 

The communication of the acceptance is complete. 

as against A when the letter is posted ; 
as against B y when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. 

It is complete as against B when B receives it. 

B revokes his acceptance by telegram. B’s revocation is complete as 

against B when the telegram is despatched, and as against A when it reaches 
him. 

5. Revocation of proposals and acceptances. —A proposal may be revoked 
at any time before the communication of its acceptance is complete as against 
the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of 
the acceptance is complete as against the acceptor, but not afterwards. 

Illustrations 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when B 
posts his letter of acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when 
the letter communicating it reaches A , but not afterwards. 
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6. Revocation how made.— A proposal is revoked— 

(1) by the communication of notice of revocation by the proposer to 

the other party ; 

(2) by the lapse of the time prescribed in such proposal for its accept¬ 
ance, or, if no time is so prescribed, by the lapse of a reasonable 
time, without communication of the acceptance ; 

(3) by the failure of the acceptor to fulfil a condition precedent to 

acceptance ; or 

(4) by the death or insanity of the proposer, if the fact of his death or 
insanity comes to the knowledge of the acceptor before acceptance. 

7. Acceptance must be absolute.—In order to convert a proposal into a 

promise the acceptance must— y y 


(0 be absolute and unqualified, 

(2) be expressed in some usual and reasonable manner, unless the 

proposal prescribes the manner in which it is to be accepted If the 

proposal prescribes a manner in which it is to be accepted and 

the acceptance is not made in such manner, the proposer may 

within a reasonable time after the acceptance is communicated to 

him, insist that his proposal shall be accepted in the prescribed 

manner, and not otherwise ; but, if he fails to do so, he accepts the 
acceptance. 

8 Acceptance by performing conditions or receiving Consideration- 

Performance of,the conditions of a proposal or the acceptance of any considera¬ 
tion for a reciprocal promise which may be offered with a pronos il is an 
acceptance of the proposal. Fpal ’ iS an 


9 Promises, express and implied—In so far as the proposal or accen- 

tance of any promise is made in words, the promise is said to be express In To 
is said't^brTmp'liL 0 ' aCCepUnce 1S made otherwise than in words, the promise 


CHAPTER II 

ON CONTRACTS, VOIDABLE CONTRACTS AND 

VOID AGREEMENTS 

are mlde ? grcements con tracts—All agreements are contracts if they 

S v tf r, ' ,0n a lawful object. and are So, hereby ex^iy t“b"' 

Nothing herein contained shall affect any law in force in irinHiai ....j 

S'Si »*—• f * ■ «r is required 'tombs' “1"“ 

docilmms P ““ ° f W,t “ S “ S ' " “ y law relat ' n 8 » the registration i? 


1 . 


2. 


Substituted by Act 3 of 1951, Section 3 and Schedule,~fbT^TA 

“the^ProviTceT’ 0 StatCS ” Wh ‘ Ch had been subs - b y the AO 1950 for 

Set; e.g. Section 25, infra; the Copyright Act, 1957 (14 ofI957» 
Section 9; the Carriers Act, 1865 (3 of 1865) Sections 6 and 7 • thJ 
Companies Act, 1956 (1 of 1956) Sections 12, 30, 46 and 109 ’ 

SGA—18 
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11. V'ho are competent to contract.—Every person is competent to con¬ 
tract who is of the age of majority according to the law to-which he is subject, 1 
and who is of sound mind and is not disqualified from contracting by any law 
to which he is subject. 

% 

12. What is sound mind for the purposes of contracting.— A person is 
said to be of sound mind for the purpose of making a contract if, at the time 
when he makes it, he is capable of understanding it and of forming a rational 
judgment as to its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound 
mind, may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, 
may not m'l 1 '* t contract when he is of unsound mind. 

Illustrations 

t 

(a) A >atient in a lunatic asylum, who is at intervals of sound mind, may 
contract during those intervals. 

(b) A sane man, who is delirious from fever, or who is so drunk that he 
cannot understand me terms of a contract or form a rational judgment as to its 
effect on his interests, cannot contract whilst such delirium or drunkenness lasts. 

13. “Consent” defined.—Two or more persons are said to consent when 
they agree upon the same thing in the same sense. 

14. ‘Free consent” defined.—Consent is said to be free when it is not 
caused by— 

(1) coercion, as defined in Section 15, or 

(2) undue influence, as defined in Section 16, or 

(3) fraud, as defined in Section 17, or 

(4) misrepresentation, as defined in Section 18, or 

(5) mistake, subject to the provisions of Sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for 
the existence of such coercion, undue influence, fraud, misrepresentation or 
mistake. 

15. “Coercion” defined.—“Coercion” is the committing, or threatening to 
commit, any act forbidden by the Indian Penal Code or the unlawful detaining, 
or threatening to detain, any property, to the prejudice of any person whatever, 
with the intention of causing any person to enter into an agreement. 

Explanation. —It is immaterial whether the Indian Penal Code is or is not 
in force in the place where the coercion is employed. 

Illustrations 

A , on board an English ship on the high seas, causes B to enter into an 
agreement by an act amounting to criminal intimidation under the Indian Penal 

Code. 

\. See the Indian Majority Act, 1875 (9 of 1875). 
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A afterwards sues B for breach of contract at Calcutta. 
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the time when or place where the act was done Code WaS not m force at 

“undul influe^e”wher fl e U the e relSSfslLbsiJin^tS C ° beinduced by 

uses that position to obtain an unfair adva the ° ther 

princS ^person U ' a s r be^mT position' of the fore going 

another— position to dominate the will of 

<a) h=' r a„ h d,“? fldSi" sStoX M&r o ri u “ m ■*» 

(b) where he makes a contract with a ^ 

temporarily or permanently affected by” reason Capadty ,s 

mental or bodily distress. y iSon of a 8 e > illness or 

enters ( irito W a h confraa'wk h W hTm,‘ "and thS°ta!ii 0 sSctton d0minate the W,1] of another - 

contract was not induced by undue influence shall |,> f den °[ P rovin g that such 
tion to dominate the will of the other. " upon the person in a posi- 

lnd,a„ N ESLTAcr,“ 8 b 7r' i0 " **“ **“ «“ ■«*«« of Suc.iou of , he 

Illustrations 

S'J coming of «g? 0bS!t ™Sse of XsnS S ' fl d " r '"« his minority, upon 

Sr- ' h “ S “™ d “ “ of the^advance* ‘Tem^oy/uJXo 

(b) A, a man enfeebled by disease or n ; a 

him as his medical attendant, to agree to oav fit? ' by B '* i,lflue »« over 
professional services. B employs undue influent unreas °nable sum for his 

(c) A, being in debt to B. the money-lender r,r u; ■„ 

loan on terms which appear to be unconscionable^ vllla S e , contracts a fresh 
he contract was not induced by undue influence. ICS ° n B t0 P rove that 

, (d) A applies to a banker for a loan at a ti.™ . 

in the money market. The banker decline d tlmc wt >en there is stringency 

usually high rate of interests. A accepts the loan on^he^ le t loan exce P £ at an un- 

sar r °' di “ ty •—° f ^ stifs 

~ *s a» - 


f # ___ ' J 

1. Substituted by Act 6 of 1899 Section o r ^ TT -— 

2- Cf Section 238, infra. ' ’ ° f tbe onglnal Section 16. 
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with intent to deceive another party thereto or his agent, or to induce him to 
enter into the contract— 

• i 

(1) the juggestion, as a fact, of that which is not true, by one who does 

not believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or belief 

of the fact ; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive. 

(5) any such act or omission as the law specially declares to be fraudu- 

* 

• • 

A « 1 1 »#• 

Exph lation .—Mere silence as to facts likely to affect the willingness of a 
person to ei ter into a contract is not fraud, unless the circumstances of the case 
are such thi-t regard being had to them, it is the duty of the person keeping 
silence to speak 1 , or unless his silence is, in itself, equivalent to speech. 

Illustrations 

(a) A sells, by auction, to B , a horse which A knows to be unsound. A 
says nothing to B about the horse’s unsoundness. This is not fraud in A. 

(b) B is A's daughter and has just come of age. Here, the relation between 
the parties would make it A's duty to tell B if the horse is unsound. 

(c) B says to A— “If you do not deny it, I shall assume that Ihe horse is 
sound.” A says nothing. Here, A’s silence is equivalent to speech. 

(d) A and jB, being traders, enter upon a contract. A has private inform¬ 
ation of a change in prices which would affect B’s willingness to proceed with 
the contract. A is not bound to inform B. 

18. “Misrepresentation” defined.—“Misrepresentation” means and 

includes— 

(1) the positive assertion, in a manner not warranted by the information 

of the person making it, of that which is not true, though he be¬ 
lieves it to be true ; 

% 

(2) any breach of duty which, without an intent to deceive, gains an 

advantage to the person committing it, or any one claiming under 
him ; by misleading another to his prejudice, or to the prejudice of 
any one claiming under him ; 

(3) causing, however innocently, a party to an agreement, to make a 

mistake as to the substance of the thing which is the subject of he 
agreement. 

0 

12. Voidability of agreements without free consent.—When consent to 

an agreement is caused by corecion, 2 [* * *] fraud or misrepresentation, the 

agreement is a contract voidable at the option of the party whose consent was 
so caused. 

1. See Section 143, infra . 

2. The words “undue influerice^ijrepe'ajqd by Act 6 of 1899, Section 3. 
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fying adverb shows that the possession must not be obtained tortiously as 
against the seller. 1 (Benjamin). 


1. Lien abondoned by delivery of the goods to the buyer.—At what 

precise state of the dealing between the parties the acts of the seller 
in performance of his contract will amount to a delivery sufficient 
to divest his lien is in some cases a matter very difficult to determine. 
As soon as a bargain and sale are completed, the buyer becomes 
at once vested with the ownership and the right of possession, but 
actual possession does not pass by the mere contract. Something 
further is required, unless, indeed, the buyer had been previously in 
actual possession as bailee of the seller, in which case, of course, the 
seller’s assent that the buyer shall thenceforth possess in his own right 
as proprietor of the thing would make a complete delivery for all 
purposes. (See Benjamin on Sales). 

When goods are already in possession of the buyer —Where the goods are 
at the time of the contract already in possession of the buyer, as 
agent of the seller, the mere completion of the contract operates* as 
a delivery of possession. There is nothing further that can be done 
to transfer the actual possession. After a sale has been shown to 
exist, the goods being already in actual possession, and the effect of 
the contract being to transfer the right of possession as well as that 
of property, the delivery becomes complete of necessity, without 
further act on either side, though of coarse in this as in all other 
cases, the parties may, by agreement provide that this effect shall 
not take place. (See Section 62 infra). If A has consigned to B , 
goods for sale, there is nothing in the law to prevent a subsequent 
contract by which A sells the goods to B , coupled, with a stipulation 
that B's possession shall continue to be that of a bailee for A until 
the price is paid. (Benjamin). 

The goods are generally in the seller’s possession at the time of sale, and 
the modes by which delivery can be effected are so various as fully to 
justify Chancellor Kent's remark that “it is difficult to select those 
leading principles which are sufficient to carry us safely through the 
labyrinth of cases that overwhelm and oppress this branch of the 
law,” Many points, however, are free from doubt. 

Effect as making goods or putting them in packages. -A delivery of goods 
sufficient to divest the lien is not effected by the mere marking them 
in the buyer’s name. (Proctor v. Jones , (1826) 2 C&P 532) or 
setting them aside. (Simmons v. Swift, (1826) 5 B & C 857) or 
packing them up by the purchaser’s orders in his cloths or boxes 
C or Jail v. Skelton , (1794) 2 BLH 316) so long as the seller holds the 
goods, and has not agreed to give credit on them. 


Conditional delivery.— If the seller consent to give delivery to the buyer 
only on a condition, it is of course incumbent on the buyer to per¬ 
form the condition before he can claim the possession as where a 
seller gave the buyer an order for goods lying in a bonded warehouse 
wuh the understanding that the buyer was to ‘pay the duties it 
was held that on the buyer’s insolvency his assignees could not take 
possession of the goods without refunding the duties which the 

0 829) 9^ & C 372) °“ ° f ^ buyer ' ^ inks v ‘ *»»//. 


Delivery on the ship or vehicle of the 
the goods so get into the buyer’s 
14 Bom 57 at p. 65, 


buyer puts an end to the transit, as 
possession. See Benjamin on Sale, 
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Section (1) (c). Waiver of lien.—The right of lien is given to the seller by 
implication of law (see Section 46). It follows that it may be waived expressly. 
But it may also be waived by the implication. The seller may reserve an express 
lien which excludes the implied one (Re Leith's Estat?, (1866) LR 1 PC at p. 
305j, or he may take a bill for the price which ordinarily would exclude his lien 
during its currency, though the lien would revive on its dishonour (Valpy v. 
Oakley , (1851) !6 QB 941 at p. 951); or the seller may assent to a sub-sale 
(Knights v. Wiffen, (1870) LR 5 QB 660) or part with the documents of title so as 
to exclude his lien if the documents get into the hands of a holder for value. 1 
(Chalmers). 



Waiver of lien—Lien may be waived when contract is formed or abon- 
doned afterwards. —The seller’s lien may of course be waived expressly. 
It may also be waived by implication at the time of the formation of 
the contract when the terms show that it was not contemplated that 
the seller should retain possession till payment ; and it may be aban¬ 
doned during the performance of the contract by the seller’s actually 
parting with the goods before payment. 


Lien waived by sale on credit.—The ben is waived by implication when 
time is given for payment, and nothing is said as to delivery ; in other 
words, when goods are sold on credit. It is of course competent for 
the parties to agree expressly that the goods, though sold on credit, 
are not to 4 be delivered till paid for ; but unless this special agreement 
or an established usage to the same effect in the particular trade of the 
parties can be shown, selling goods on credit means ex vi termini that 
the buyer is to take them into his possession, and the seller is to trust 
to the buyer’s promise for the payment of the price at a future time. 

Lien w hen w aived by taking bill of exchange or other security.—A seller also 
waives his lien by taking from the buyer a bill of exchange or other 
security payable at a distant day ; for, taking such a security amounts 
f , to the giving of credit during the currency of the instrument. But the 
mere giving of a security does not displace the lien ; the security must 
be inconsistent with it. (Angus v. Me Lachlan , (1883) 13 Ch D 330). 

Delivery to carrier.—As regards delivery to a carrier, the ordinary rule is 
that a delivery of the goods to a common carrier for conveyance to 
the buyer is such a delivery of actual possession to the buyer through 
his agent, the carrier, as suffices to put an end to the seller’s lien. 
{Ellis v. Hunt , (1789) 3 TR 464, 469). 

•In other words, the seller prima Jacie fulfils his duty by despatching the 
goods. He may, however, undertake to deliver them to the buyer, and 
; the carrier is then the seller’s agent. (Dunlop v. Lambert. (1839) 6 Cl 
Sc F 600). This was the rule at common law, and it has not in any 
way been altered by the Act. The seller may also reserve the right of 
disposal, which he prima facie does when, on shipment, he takes a bill 
of lading making the goods deliverable to the order of himself, or of 
V; his agent. This has the effect of reserving, not only the right of pro- “ 
perty, but also the possession ; for, such a delivery is not a delivery to 
7 V the buyer, but to the captain of the vessel on behalf of the person 
. indicated by the bill of lading, (per Parke, B, in Wait v. Baker , (1848) 

2 Ex 1), and it is by the indorsement and delivery only of the bill of 
lading that a symbolical delivery of the cargo is effected. (Per Bowen, 
LJ in Sanders v. Maclean , (1883) 11 QBD 341). 

Seller’s lien not lost by delivering goods F.O.B. if he takes receipt in his own 

name.—The seller’s lien is also not lost by sending goods on board of 
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Stoppage in transit 

50. i\ight of stoppage in transit. Subject to the provisions 
of this Act, when the buyer of goods becomes insolvent, the un- 
paid seller who has parted with the possession of the goods has 

tnem in transit, that is to say, lie may resume 
possession of the goods as long as they are in the course of transit, 
and may retain them until payment or tender of the price. 


COMMENTS 

0 

_ i T he A S P ecial Committee said.—“This clause follows Section 44 cf the 
Act’’ ACt ' ThC princlple is recognized in Sections 99—106 of the Indian 

Pc , Na,ur f of stoppage in transitu.—“The vendors being unpaid” says Lord 
fcstier, and the purchasers having become insolvent, according to the law 
merchant the vendors had a right to stop the goods in transitu , although the pn> 
perty in such goods might have passed to the purchasers. The doctrine of 

stoppage mtransitu has always been construed favourably to the vendor” 
{Bethel v. Clar, (1888) 20 QBD at 617, CA). ' 

resumI h r e he R n« ht °- St ° ppage in tran ^ u is a right, possessed by the seller, to 
clseTh; v h e nd°^ SSIOn 0f goo , ds no * pa,d for ’ whlle 1,1 'heir way to the vendee, in 
them > 7 / ™ r ,r e / , " S , olve " t 7° re , he has squired actual possession of 
27 CWN 23 D f MerC l S UPP by Maude & 179 ; See also 50 Col 399 • 


a vessel in accordance with the buyer’s instructions, even though bv 

them m his own name, for this is evidence that he has not yet parted 
with his control ; the possession of the receipt entitles him to the bill 
of lading ; and the goods, represented by their symbol the bill of 

lading, are still in his possession, which can only be divested by his 
parting with the bill of lading. Iea Dy h,s 

Possession of receipt by seller not conciusive.-Yet the circumstances mav 
show that although the seller is in possession of the receipt he mav 

hv V th!°hr HlS lien ' Ti ^ us where delivery was made on the ship’indicated 

by the buyers, and the buyers having the option to pay by P bill had 

given their acceptance, and it was proved that by the custom of 
London on a sale of goods f.o.b. the buyer was considered to be the 
shipper, it was held in the Privy Council that, as the sellers were in 
substance paid and also having regard to the custom, the retention bv 

^ Sell " s of l . he ma ' e s rec eipt was wrongful and did not prolong their 

lien. (Cowasji Thomson, (1845) 5 Moo PC 165L Delivery on the 

ship or other vehicle of the buyer puts an end to the transit as the 
goods so get into the buyer’s possession, 14 Bom 57 at p 65 ’ h 

'• °ix N , 5 e 3 , r i gh, I „ of srv m 7 arnsi ; c °" si ; 

M«s 4 W 32,. 338. decided i„ IMl!’Jd Ab?i” 
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The right of stoppage in an extension of right of lien, by which the vendor 
is enabled, after surrendering the possession of the goods sold, to reclaim them 


the question of stoppage in transitu has been as frequently raised as 
any other mercantile question within the last hundred years, it must be 
owned that the principle on which it depends has never been either 
settled or stated in a satisfactory manner. In courts of equity, it has 
been a received opinion that it was founded on some principle of 
equity, which the common law has adopted. This was strongly insisted 
upon by Mr. Justice Buller, in his celebrated judgment in the House of 
Lords, in the case of Lickbarnow v. Mason, 4 Bro PC 57. It has also 
been said by Lord Kenyon, that it was a principle of equity adopted 
by the common law to answer the purposes of justice. The most 
eminent equity lawyers, that I had the opportunity of conversing with 
in times that are gone by, were unanimous in repudiating it as the off¬ 
spring of a court of equity. The first case that occurred upon this 
subject affords some authority for the opinion of Mr. Justice Buller 
and Lord Kenyon. 

In D'Aquila v. Lambert, Amb 399, which took place in 1761, the Lord 
Chancellor grounded his decree on the usage of merchants, and stated 
that the several previous decisions which had taken place to the same 
effect, had given great satisfaction to the merchants. Numerous cases 
have followed at law, showing that the right of stoppage in transitu 
under certain circumstances, is now part of the common law. Never¬ 
theless, owing perhaps to the doubtful state of its percentage, many 
unsatisfactory and inconsistent attempts have been made to reduce it 
to some analogy with the principles which govern the law of contract, 
as it prevails between vendor and vendee. 

It is to be observed, however, that the right of stoppage in transitu is not 
peculiar to the law of England. It existed, I believe, in the commercial 
State of Europe. The cases I have already referred co, show that it was 
practised in the Italian states. That it existed in Holland was proved in 
a case tried by Lord Loughborough, and mentioned by him in his 
judgment in the case of Lickbarrow v. Mason, 1 HBI (357) 364. That 
it is the law of Russia was also proved in the cases of Inglis v. Usher- 
wood, 1 East 515, and of Bothlingk v. Inglish, 3 East 381. It appears 
also on reference to the Code Napolean, that the law of France on 
this subject is in all points similar to our own. It is known that this 
celebrated code is chiefly a digest of the law of France as it existed 
before the Revolution. Indeed the right of stoppage in transitu had, 
before the composition or digest of that code, acquired the name of 
the French law of ‘Revendicationh It may, therefore, be presumed to 
be a part of the law of merchants, which prevails generally on the 
continent. The proof of which, from time to time, combined with its 
manifest justice and utility, has at length introduced it into the com¬ 
mon law of England, of which the law merchant, properly understood, 
has always been reckoned to form a part. In considering, therefore, 
new question that arise on this branch of the law, I think it safer to 
rely on the course and effect of the actual decisions that have taken 
place, than upon the reasoning and dicta by which it has been attemp¬ 
ted, not very successfully, to develop the principle, and to make it 
conformable in appearance and dress if I may say so, with the family 
of English law into which it has been adopted.” See also Per Park, 

J., in Tucker v. Humphrey, 4 Bing 516, 519. Per Lord Kenyon, in 
Hidgson v. Loy, 1 TR 440, 445 ; Story on Sales 370-371. 
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A party to contract, whose consent was caused by fraud or misrepresen¬ 
tation, may, if he thinks fit, insist that the contract shall be performed, and that 
he shall be put in the position in which he would have been if the representa¬ 
tions made had been true. 

Exception. —If such consent was caused by misrepresentation or by silence, 
fraudulent within the meaning of Section 17, the contract, nevertheless, is not 
voidable, if t!ie party whose consent was so caused had the means of discover¬ 
ing the truth with diligence. 

Explanation. —A fraud or misrepresentation which did not cause the con¬ 
sent to a contract of the party on whom such fraud was practised, or to whom 
such misrepresentation was made, does not render a contract voidable. 

Illustrations 

(a) A , intending to deceive B , falsely represents that five hundred mannds 
of indigo are made annually at A's factory, and thereby induces B to buy the 
factory. The contract is voidable at the option of B. 

(b) A y by a misrepresentation, leads B erroneously to believe that five 
hundred maunds of indigo are made annually ac A's factory. B examines the 
accounts of the factory, which show that only four hundred maunds of indigo 
have been made. After this B buys the factory. The contract is not viodable on 
account of A's misrepresentation. 

(c) A fraudulently informs B that A's estate is free from incumbrance. B 
thereupon buys the estate. The estate is subject to a mortgage B may either 
avoid the contract, or may insist on its being carried out and the mortgage-debt 
redeemed. 

(d) By having discovered a vien of ore on the estate of A y adopts means to 
conceal, and does conceal the existence of the ore from A. Through A's igno¬ 
rance B is enable to buy the estate at an under-value. The contract is voidable 
at the option of A. 

(ej A is entitled to succeed to an estate at the death of B, B dies : C, 
having received intelligence of B's death, prevents the intelligence reaching a\ 
and thus induces A to sell him his interest in the estate. The sale is voidable* 
at the option of A. > 

l [l9-A. Power to set aside contract induced by undue influence.—When 
consent to an agreement is caused by undue influence, the agreement is a con¬ 
tract voidable at the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party who 
was entitled to avoid it has received any benefit thereunder, upon such terms 
and conditions as to the Court may seem just. 

Illustrations 

(a) A's son has formed B's name to a promissory note. B under threat of 
prosecuting A's son, obtains a bond from A for the amount of the forged note. 
If B sues on this bond, the Court may set the bond aside. 


1, Ins. by Act 6 of 1899, Section 3, 



278 


the sale or GOODS ACT 


««»«- JfALC ui AU [App D 

a m ° ne r!? nd o’, advances Rs 100 to B, an agriculturist, and by 
undue influence, includes B to execute a bond for Rs. 200 with interest at 6 per 

cent per month The Court may set the bond aside, ordering B to repay the 
Rs. 100 with such interest as may seem just.] * J 


, * 2 ?x)u A Sreement void where both parties are under mistake as to matter of 
fact. Where both the parties to an agreement are under mistake as to a matter 
or tact essential to the agreement, the agreement is void. 


p _ . i • erroneous opinion as to the value of the thing which 

forms the subject-matter of the agreement, is not to be deemed a mistake as to 
a matter of fact. 


Illustrations 

(a) /I agrees to sell to B a specific cargo of goods supposed to be on its 
way from England to Bombay. It turns, out that, before the day of the bargain, 
the ship conveying the cargo had been cast away and the goods lost. Neither 
party was aware of these facts. The agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out that the horse 
was dead at the time of bargain, though neither party was aware of the fact. 

! he agreement is void. 


ft b , e |l! g * ntitIed an estate for the Iife of B, agrees to sell it to C, 

Vk at thC ll ™ e oft . he a 8 ree ment, but both parties were ignorant of the 
lact. The agreement is void. 


°.^ m * s ^ a ^ es as law.—A contract is not voidable because it 

was caused by a mistake as,to any law in force in *[India] ; but a mistake as to 

a law not in force in ’[India] has the same effect as a mistake of fact. 


*[* 


* 




Illustrations 


A and B make 
particular debt is barred 
voidable. 


a contract grounded on the erroneous belief that a 
by the Indian Law of Limitation ; the contract is not 


*r* 


[ 


* 


* 


: ] 


contracMs Srvoid a K.? Sed !* u raistake of one party as to matter of fact- A 

b^n* imrW » m?t d l b m , erC y because was caused by one of the parties to it 
oeing under a mistake as to a matter of fact. 

sideratiL a " d ° bj ^ ts , are ,awful ’ and what not.-The con- 

sideration or object of an agreement is lawful, unless— 

It is forbidden by law 4 ; or 


1 . 

2 . 

3. 


° r i& ,na ]w° rds “British India" liave successively been amended by 
the A.O. 1948 and the A.O. 1950 to read as above. 

Paragraph 2, Ins. by the A.O. 1937, omitted by the A.O. 1950. 

The Second Illustration to Section 2! rep. by Act 24 of 1917, Section 3 
and-Sch. II. 


4. See Sections 26, 27, 28 and 30, infra . 
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is of such a nature that, if permitted, it would defeat the provision of 
any law ; or 

is fradulent ; or 

involves or implies, injury to the person or property of another ; or 
the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said 
to be unlawful. Every agreement of which the object or consideration is 
unlawful is void. 

Illustrations 

(a) A agrees to sell his house to B for 10,000 rupees. Here, B's promise 
to pay the sum of 10,000 rupees is the consideration for A 's promise to sell the 
house and A's promise to sell the house is the consideration for B's promise to 
pay the 10,000 rupees. These are lawful considerations. 

(b) A promises to pay B 1,000 rupees at the end of six months, if C, who 
owes that sum to B , fails to pay it. B promises to grant time to C accordingly. 
Here the promise of each party is the consideration for the promise of the 
other party, and they are lawful considerations. 

(c) A promises, for a certain sum paid to him by B , to make good to B 
the value of his ship if it is wrecked on a certain voyage. Here, A's promise is 
the consideration for B's payment, and B's payment is the consideration for A's 
promise, and these are lawful considerations. 

(d) A promises to maintain B's child, and B promises to pay A 1 000 
rupees yearly for the purpose. Here, the promise of each party is the considera¬ 
tion for the promise of the other party. They are lawful considerations. 

(e) A, 3 and C enter into agreement for the division among them of gains 

acquired or to be acquired, by them by fraud. The agreement is void as its 
object is unlawful. 

(f) A promises to obtain for B an employment in the public service and B 

promises to pay 1,000 rupees to A. The agreement is void, as the consideration 
tor it is unlawful. 


(g) A , being agent for a landed proprietor, agrees for money, without the 

knowledge of his principal, to obtain for B a lease of land belonging to his 

principal. The agreement between A and B is void, as it implies a fraud hv 
concealment, by A, on his principal. P rraud b y 

nr ,J!2 A pron U is( L s B to drop a prosecution which he has instituted against R 
or robbery, and B promises to restore the value of the things taken Thn 
igreement is void, as its object is unlawful. S K The 

a . (»M's estate is sold for arrears of revenue under the nrovisionc n f,„ 
\ct of the Legislature, by which the defaulter is prohibited from Durchasina^h™ 

o convey the estate to A upon receiving from him the prig whfch B h l S 

iefaulter, and would so defeat the object of the law, ’ P urchase b y th <* 
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(j) A, who is 2Ts mukhtar, promises to exercise his influence, as such, 
with B in favour of C, and C promises to pay 1,000 rupees to A. The agree¬ 
ment is void, because it is immoral. 


(k) A agrees to let her daughter to hire to B for concubinage. The agree¬ 
ment is void, because it is immoral, though the letting may not be punishable 
under the Indian Penal Code. 

Void agreements 


24. Agreements void, if considerations and objects unlawful in part.—If 

any part of a single consideration for one or more objects, or any one or any 

part of any one of several considerations for a single object, is unlawful, the 
agreement is void. 


Illustrations 


A promises to superintend, on behalf of B y a legal manufacture of indigo, 
and an illegal traffic in other articles. B promises to pay to A salary of 10,000 
rupees a year. The agreement is void, the object of ^’s promise and the 
consideration for B’s promise, being in part unlawful. 

25. Agreement without consideration void, unless.—An agreement made 

without consideration is void, unless— . 

(1) It is in writing and registered.—It is expressed in writing and registered 
under the law for the time being in force for the registration of 1 [documents] y 
and is made on account of natural love and affection between parties standing in 
a near relation to each other ; or unless. 


(2) Or is a promise to compensate for something done.— 

to compensate, wholly or in part, a person who has already 
something for the promisor, or something which the promisor 
pellable to do ; or unless. 


It is a promise 
voluntarily done 
was legally com- 


(3) Or is a promise to pay a debt barred by limitation law.—It is a pro¬ 
mise, made in writing and signed by the person to be charged therewith, or by 
his agent generally or specially authorized in that behalf, to pay wholly or in 
part a debt of which the creditor might have enforced payment but for the law 
for the limitation of suits. 


In any of these cases, such an agreement is a contract. 

Explanation 1.—Nothing in this section shall affect the validity, as 
between the donor, and donee of any gift actually made. 

Explanation 2.—An agreement to which the consent of the promisor is 
freely given is not void merely because the consideration is inadequate ; but the 
inadequacy of the consideration may be taken into account by the Court in 
determining the question whether the consent of the promisor was freely 
given. 

Illustrations 


(a) A promises, for no consideration, to give to B Rs. 1.000. This is a 
void agreement. 


1. Subs, by Act 12 of 1891, Section 2 and Sch. II, Pt. I, for “assurances’*. 
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• (b) A, for natural love and affection, promises to give his son, B, Rs. 
1,000. A puts his promise to B into writing and registers it. This is a 

contract. 


(c) A finds B 's purse and gives it to him. B promises to give A Rs. 50. 
This is a contract. 

(d) A supports B's infant son. B promises to pay A's expenses in so 
doing. This a is contract. 

(e) A owes B Rs. 1,000, but the debt is barred by the Limitation Act. A 
signs a written promise to pay B Rs. cOO on account of the debt. This is a . 

contract. 

(f) a agrees to sell a horse worth Rs. 1,000 for Rs. 10. A's consent to 
the agreement was freely given. The agreement is a contract notwithstanding 
the inadequacy of the consideration. 

(g) A agrees to sell a horse worth Rs. 1,000 for Rs. 10. A denies that 
his consent to the agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take 
into account in considering whether or not /Ts consent was freely given. 

26. Agreement in restraint of marriage, void.—Every agreement in 
restrain of the marriage of any person, other than a minor, is void. 


27. Agreement in restraint of trade, void —Every agreement by which 
any one is restrained from exercising a lawful profession, trade or business of 
any kind, is to that extent void. 


Exception 1—Saving of agreement not to carry on business of which good¬ 
will is sold.—One who selli the good-will of a business may agree with the 
buyer to refrain from carrying on a similar business, within specified local limits, 
so long as the buyer, or any person, deriving title to the good-will from him, 
carries on a like business therein, provided that such limits appear to the Court 
reasonable, regard being had to the nature of the business. 

V * *1 

28. Agreements in restraint of legal proceedings, void.—Every agree¬ 
ment, by which any party thereto is restricted absolutely from enforcing his 
rights under or in respect of any contract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time within which he may thus enforce 
his rights, is void to that extent. 


Exception 1—Saving of contract to refer to arbitration dispute that may 
ar i se _This section shall not render illegal a contract, by which two or more 
persons agree that any dispute which may arise between them in respect of any 
subject or class of subjects shaP be referred to arbitration, and that only the 
amount awarded in such arbitration shall be recoverable in respect of the 
dispute so referred. 


*[* * *] 

1. Exceptions 2 and 3 rep. by Act 9 of 1932, Section 73 and Sch. II. 

2. The second clause of Exception 1 to Section 28 rep. by Act 1 of 1877, 

Section 2 and Sch. 
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• . Exc <?Ption 2—Saving of contract to refer questions that have alreadv 
t a " s6 "- Nor shaU thls action render illegal any contract in writing, by which 

2“ r , raor . e P$ rs °“? agree to refer to arbitration any question between them 

hel’mr flft a ready ansen * or affect any provision of any law in force for the time 
being as to references to arbitration. 1 

29. Agreements void for uncertainty.— Agreements, the meaning of which 
is not certain, or capable of being made certain, are void. 


Illustrations 

(a) A agrees to sell to B “a hundred tons of oil.” There is nothing 

uncertainty ShOW k ' nd of oil was intended - The agreement is void for 

(b) A agrees to sell to B one hundred tons of oil of a specified descrip- 

th7agr n eemen a t S v a o'id artl com ™rce. There is no uncertainty here to make 

(c) A , who is a dealer in coconut-oil only, agrees to sell to B “one 

meani e n B of?h ° f If" T 1 ? , natUre of A ’ s trade"’affords an indkaSn of^ 

hlmHreH t fth r ds ’ and ,' 4 has entered into a contract for the sale of one 
hundred tons of coconut-oil. 

A agrees . t0 ? el1 t0 B “ a11 the grain in my granary at Ramnagar ” 
There is no uncertainty here to make the agreement void. 6 8 

fixed A A Sdl tU B “°" e tb ° usand maunds of rice at a price to be 

taintv L rP tr. AS u th fi. priCe IS ca P ab * e being made certain, there is no uncer- 
tainty here to make the agreement void. 

rupees one thousand” “?? white horse for rupees five hundred or 

SET* Vhe“aSin,e„T fs viid hmB '° Sh ° W WhiCh ° f thc *•> <° 

Agreements by way of wager, void.— Agreements bv wav of waver 
are void , and no suit shall be brought for recovering anything alleged toV 

won on any wager, or entrusted to any person to ab.dS the resdt of Sv came 
or other uncertain event on which any wager is made. ^ 8 

n t u Cepti j“ in favo “ r of certain prizes for horse-racing.— This section shall 
not be deemed to render unlawful a subscription or contribution o? agreement 
to subscribe or contribute, made or entered into for or toward any nlate nrize 
or sum of money, of the value or amount of five hundred runees or LwaHt 
be awarded to the winner or winners of any horse-race. P ’ 

Section 294-A of the Indian Penal Code not affected_ Knthin<» in +u.'c 

section shall be deemed to legalize any transaction connected with horse-racing 
to which the provisions of Section 294-A of the Indian Penal Code apply. 

CHAPTER III 


OF CONTINGENT CONTRACTS 


t , 31 ' “Contingent contract” defined.-A “contingent contract” is a contract 

to do or not to do something, if some event, collateral to such contract does or 
does not happen. ’ 
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//lustration 

A contracts to pay B Rs. 10,000 if B s house is burnt. This is a contingent 

contract. 

32. Enforcement of contracts contingent on an event happening.—Con¬ 
tingent contracts to do or not to do anything if an uncertain future event 
happens, cannot be enforced by law unless and until that event has happened. 

If the event becomes impossible, such contracts become void. 

1/lustrations 

(a) A makes a contract with B to buy B's horse if A survives C. This 
contract cannot be enforced by law unless and until C dies in A’s lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, 
if C, to whom the horse has been offered, refuses to buy him. The contract can¬ 
not be enforced by law unless and until C refuses to buy the horse 

(c) A contracts to pay B a sum of money when B marries C. C dies 
without being married to B. The contract becomes void. 

33. Enforcement of contracts contingent on an event not happening.— 

Contingent contracts to do or not to do anything if an uncertain future event 
does not happen, can be enforced when the happening of that event becomes 
impossible, and not before. 


Illustration 

A agrees to pay B a sum of money if a certain ship does not return. The 
ship is sunk. The contract can be enforced when the ship sinks. 

34. When event on which contract is contingent to be deemed impossible, 

if it is the future conduct of a living person.—If the future event on which a 
contract is contingent is the way in which a person will act at an unspecified 
time, the event shall be considered to become impossible when such person does 
anything which renders it impossible that he should so act within any definite 
time, or otherwise than under further contingencies. 

Illustration 

A agrees to pay B a sum of money if B marries C. C marries D. The 
marriage of B to C must now be considered impossible, although it is possible 
that D may die and that C may afterwards marry B. 

35. When contracts become void, which are contingent on happening of 
specified event within fixed time.—Contingent contracts to do or not to do any¬ 
thing if a specified uncertain event happens within a fixed time, become void if 
at the expiration of the time fixed, such event has not happened, or if before 
the time fixed, such event becomes impossible. 

When contracts may be enforced, which are contingent on specified event 

not happening within fixed time.—Contingent contracts to do or not to do 

anything, if a specified uncertain event does not happen within a fixed time may 

be enforced by law when the time fixed has expired atjd such event has not 

happened, or, before the time fixed has expired, if it becomes certain that such 
event will not happen. 
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Illustrations 

(a) A promises to pay B a sum of money if a certain ship returns within 
a year. The contract may be enforced if the ship returns within the year ; and 
becomes void if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return 
within a year. The contract may be enforced if the ship does not return within 
the year or is burnt within the year. 

36. Agreement contingent on impossible event void.—Contingent agree¬ 
ments to do or not to do anything, if an impossible event happens, are void, 
whether the impossibility of the event is known or not to the parties to the 
agreement at the time when it is made. 

Illustrations 

(a) A agrees to pay B 1,000 rupees if two straight lines should enclose a • 
space. The agreement is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A 9 s daughter C. C 
was dead at the time of the agreement. The agreement is void. 

CHAPTER IV 

OF THE PERFORMANCE OF CONTRACTS 

Contracts which must be performed 

37. Obligation of parties to contracts.—The parties to a contract must 
either perform, or offer to perform, their respective promises, unless such per¬ 
formance is dispensed with or excused under the provisions of this Act, or of 
any other law. 

Promises bind the representatives of the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears from 
the contract. 

Illustrations 

(a) A promises to deliver goods to B on a certain day on payment of 
Rs. 1,000. A dies before that day. A's representatives are bound to deliver 
the goods to B y and B is bound to pay the Rs. 1,000 to A's representatives. 

(b) A promises to paint a picture for B by a certain day, at a certain 
price. A dies before the day. The contract cannot be enforced either by A's 
representatives or by B. 

38. Effect of refusal to accept offer of performance.—Where a promisor 
has made an offer of performance to the promisee, and the offer has not been 
accepted, the promisor is not responsible for non-performance, nor does he 
thereby lose his rights under the contract. 

% 

Every such offer must fulfil the following conditions :— 

(1) It must be unconditional ; 
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(2) It must be made at a proper time and place, and under such cir¬ 
cumstances that the person to whom it is made may have a reason¬ 
able opportunity of ascertaining that the person by whom it is made 
is able and willing there and then to do the whole of what he is 
bound by his promise to do ; 


(3) If the offer is an offer to deliver anything to the promisee, the 
promisee must have a reasonable opportunity of seeing that the 
thing offered is the thing which the promisor is bound by his pro¬ 
mise to deliver. 


An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them. 


Illustration 


A contracts to deliver to B at his warehouse, on the first March, 1873 
100 bales of cotton of a particular quality. In order to make an ofier oi per¬ 
formance with the effect stated in this section, A must bring the cotton to 
B's warehouse, on the appointed day, under such circumstances that B may have 

a reasonable opportunity of satisfying himself that the thing offered is cotton 
of the quality contracted for, and that there are 100 bales. 


39. Effect of refusal of party to perform promise wholly.— When a party 
to a contract has refused to perform, or disabled himself from performing, his 

premise it- entirety, the promisee r ay put an u.d to the contract, unless he 
has signified, by words or conduct, his acquiescence in its continuance. 


Illustrations 


(a) A t a singer, enters into a contract with B , the manager of a theatre, 

to sing at his theatre two nights every week during the next two months, and 
B engages to pay her 100 rupees for each night's performance. On the sixth 
night A wilfully absents herself from the theatre. B is at liberty to put an end 
to the contract. __ 

(b) A, a singer, enters into a contract with B , the manager of a theatre, 
to sing at his theatre two nights in every week during the next two months, and 
B engages to pay her at the rate of 100 rupees for each night. On the sixth 
night, A wifully absents herself. With the assent of B , A sings on the seventh 
night! B has signified his acquiescence in the continuance of the contract, and 
cannot now put an end to it, but is entitled to compensation for the damage 
sustained by him through A' s failure to sing on the sixth night. 


By whom contracts must be performed 

40. Person by whom promise is to be performed. —If it appears from the 
nature of the case that it was the intention of the parties to any contract that 
any promise contained in it should be performed by the promisor himself, such 
promise must be performed by the promisor. In other cases, the promisor or 
his representatives may employ a competent person to perform it. 


Illustrations 

• • • • ^ • • 

(a) A promises to pay B a sum of money. A may perform this promise, 
either by personally paying the money to B % or by causing it to be paid to B by 
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personally? prom ' ses to P^nt a picture for B. A must perform this promise 

misee acceptrperformam^of fhe ) p , i^mi«t n froiri r a ,, thir(i r< De PerSOn h - '' , ^ en * P«- 

wards enforce it against the promisor. * d person > he cannot after- 

42. Devolution of joint liabilities —When tu/o ™ ™ 
a joint promise, then, unless a contrary intention a „~° re P u ers ° ns have made 
such persons, during their joint lives and after The rEPth” f by the contract , all 
representative jointly with {he suivivor or survivors a *u Y °f thcm ’ his 
last survivor, the reprcMr/ntive* of all jointly, must f“fii promise ° f 

or more pemoLTatefjoiS°p;“4e a! ;he'm^ Pel '* d When two 

misors to perform the whole [ ° nC ° r ^ of such joint pro- 

promiwrs^may'conipel^everv'other Mm^° ,i °"'~ tiaCh of lwo ™ "™'ejoint 
himself to the performance of ^Iufproirhse P unless°a '° dually with 

from the contract. prom.sc, unless a contrary intention appears 

joim s^S^T" any ° n ' of '*» or more 

misors must hear the J* »~ 

ing, <T m ‘ «•* from recover- 

ments by the principal. anything from the surety on account ofpay- 


Illustrations 

either or 5 or C to pa^'him 3 jOOO rupees^ ° 3,000 rtlpees - D may compel 
compelled^t o^pa wfi. Ts' § inI of 3 > 000 ru pees. C is 

one-half of his debts. C is entitled tn J ■*’ b ii" S assets are sufficient to pay 
1,250 rupees from B. r6Ceive 500 rupce ^ from A's estate, and 

% 

unable to pay any thing,\nd d ^ is comDe^ed 1 ^ 6 t0 P l Y D 3,000 ru P ees c is 

receive 1,500 rupees from B. compelled to P a y the whole. A is entitled to 

being only sureties forC.^C^fafi^To pay° m T Pa « D 3,000 ru P ees > A and B 
whole sum. They are entitled to recover'it from’c. * COmpeIled to pay the 


I- Subs, by Act 12 of 1891, Section 2 and Sch. II, Pt. I, for “one.” 
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44. Effect of release of one joint promisor —Where two or more persons 
have made a joint promise, a release of one of such joint promisors by the 
promisee does not discharge the other joint promisor or joint promisors 
neither does it free the joint promisors so released from responsibility to the 

other joint promisor or joint promisors. 1 

45. Devolution of joint rights. -When a person has made a promise to 

two or more persons jointly, then unless a contrary intention appears from the 
contract, the right to claim performance rests, as between him and them, with 
them during their joint lives, and, after the death of any of them, with the 
representative of such deceased person jointly with the survivor or survivors, 
and after the death of the last survior, with the representatives of all jointly. 2 

Illustration 


A , in consideration of 5,000 rupees lent to him by B and C promises B and 
C jointly to repay them that sum with interest on a day specified. B dies. The 
right to claim performance rests with B's representative jointly with C during 
C’s life, and, after the death of C, with the representatives of B and C jointly. 

Time and place for performance 

46. Time for performance of promise where no application is to be made 
and no time is specified.— Where, by the contract, a promisor is to perform his 
promise without application by the promisee, and no time for performance is 
specified, the engagement must be performed within a reasonable time. 

Explanation. —The question “what is a reasonable time' is in each parti¬ 
cular case, a question of fact. 

47. Time and place for performance of promise, where time is specified 
and no application to be made. —When a promise is to be performed on a 
certain day, and the promisor has undertaken to perform it without application 
by the promisee, the promisor may perform it at any time during the usual 
hours of business on such day and at the place at which the promise ought to 
be performed. 

Illustration 


A promises to deliver goods at B's warehouse on the first January. On 
that day A brings the goods to B's warehouse, but after the usual hour for 
closing it, and they are not received. A has not performed his promise. 

48. Application for performance on certain day to be at proper time and 
place. —Where a promise is to be performed on a certain day and the promisor 
has not undertaken to perform it without application by the promisee, it is the 
duty of the promisee to apply for performance at a proper place and within the 
usual hours of business. 

Explanation .—The question “what is a proper time and place” is, in each 
particular case, a question of fact. 

49. Place for performance of promise, where no application to be made 
and no place fixed for performance. —When a promise is to be performed witho. 

1. See S. 138, infra. 

2. For an exception to S. 45 in case of Government securites. see the 

Public Debt Act, 1944 (18 of 1944) S. 8. 
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S'iftted^y o h f'he7roSL“„ d a™,v , ?„ a, ;L , ' S ^ f ° r ,he ^aance of 

place for ,he performance of the promL* and JpeSm S T s Sp,™ SO ° M ‘ : 

Illustration 

A undertakes to deliver a thousand maunds of iute to R rm q n a , 

A must apply to B to appoint a reasonoble place fJ tL B a 5 xed ^y. 
it, and must deliver it to him at such place. ? f th pUrpose of receiving 

any time which the promisee prescribes or sanctions. d m d ' iy manner > or at 

us t rations 

with C? a "banker/* ^whoTl^bankswhhC ^rd? t ^h an, ° Unt t0 A ’ s account 

ferred from his account to A’s credit and th’i« • ^ * u° amount to be trans- 
before A know, of .he transfer, c, fails. There his £’l good^nf \yt 

off onlVn,7&n”ZnTh™‘A if, f “ J* cco, ‘ n, * setting 

him upon such settlement This a^oSms to a pavmlnfhv T^a n° be due 
of the sums which they owed to each other. ? Y * by A and respectively, 

(c) A owes B 2.000 rupees. B accents «mnp , . 

the debt. The delivery of L goods operates as a ^,2 ,n reduc,i °" <* 

post. %i debUs d1sc W ha?ged” e a S s ali puutato^™ ‘,"°1 f ° r Rs ' *“ ^ 
the note duly addressed to >A. P nt the P ° St a etter containing 

Performance of reciprocal promises 

willing to Sr'S""' ‘o„^ 0 , r "™“ts S T"'"' »” d 

simultaneously performed, no promisor need perform Tk^ p ™ m,ses . to be 
promisee is ready and willing to perform his reciprocal ^onrise. 1 ™ 6 ^ 

Illustrations 

on dehvery. a0d ' “ , “ raC ‘ that A !hl " del,ver «?« d * “> • >° be paid for by « 

goodsltn" deHvSy deliV " ‘ h ' 80 ° dS> “ nle “ 4 is ready and » dli ng to pay for the 

0 

them on n S d meS. Pay ^ * 00d *> “” fcss " «" d willing to deliver 

(b) /f and B contract that A shall deliver ennrk a „ . , 

by instalments, the first instalment to be paid on delivery. PnCe l ° be Pa ' d 

menton n ?eI,v n e 0 ry deliVer ’ UnleSSj8iS “*** a " d wi,,in * to P a V the first instal- 
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„„ f need n “ c P a y the fir r st instalment, unless A is ready and willing todeli- 

ver the goods on payment of the first instalment, g d 

52. Order of performance of reciprocal promises.— Where the order in 

Thev^halThe° Ca f Pr0m H SeS arC K t0 bC pe,formed is expressly fixed by the contract 
theyshal be performed in that order; and where the order is not expressly 

the e transacHonrequkes^ ey ^ P ' rf ° rn, ' d "' M order wh “ h ™ tu re of 


i hum rat ions 


JStstAszss 

(b) ,4 and B contract that A shall make over his stock-in-trade to n a , a 
promise needlot 1 e'performe'd^ntil'the'^ 

transacts requ.res that ^ should have security 8 befo’re'hJ*££ up £ 


-When a ££%£%£ J'Sprooaf 2S," "ft " '» “*• «»*.. 

a. .he option t‘ “"'S' 

‘[from the other party] for any loss which hp » ■" ,t - lt ed t0 com P e nsation 

non performance of the contract. K " ,n consec l uence of the 


Illustration 

rupees B is ready and"wMlinjf t^exccute^the^vork WOr1 ^ .! or A (' or a thousand 
him from doing so. The contract is voidahie V.i? ^ acc °rdmgly, but A prevents 
to rescind it, he is entitled to recover lo a the ° pt,0n of B • and > if he elects 
he has incurred by its non-performance m COmpensatlon for a "Y 'oss which 

contract consTstfngof'‘miprocal promiseT—Wh^n C a ““'f ** firSt perfornled •"> 
rocal promises, such that one of them cannnt hr> , r contl j act c °nsists of rccip- 
ance cannot be claimed till the other h is been or . tllat its perform- 

the promise last mentioned failed to perform n and the promii>or of 

the performance of the reciprocal promise and ^ustll^ 0 ™'^ Ca "'- 0t claim 
other party to the contract for any P |oss which suTh ottS co ™ pensat,cn to the 
the non-performance of the contract. " h h party nla y su stain by 

Illustrations 

a cargo to be provided byT^fi'recei^ng'^a'^certai i°freiKht ^ ^ ^ Mauritius > 

promise and must mike compensation^o B forT f" 1 " ^ P^mance of A 
non-performance of the contract. th whlch B susta ins by the 

supplying the scaffolding and \?mb^rn£ th Cr ' S l° r » f ° f r a fixcd pric e, 

^y^ff oldmg or timber, and the work cannot be e xecuted * A 

I- See S..73, Infra. 

SGA—19 
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A for anv loss caused to 


(c) A contracts with B to deliver to him, at a specified price, certain mer¬ 
chandise on board a ship which cannot arrive for a month, and B engages to 
pay for the merchandise within a week from the date of the contract. B does 

no pay within the week. /Ts promise to deliver need not be performed and B 
must make compensation. ’ 

(d) .4 promises S to sell him one hundred bales of merchandise to be 
delivered next day, and B promises A to pay for them within a month. /■' does 

fn°rm C l e H IV «nH aC A 0rd ' n . 8 l ° v' S promise ' B ' s promise to pay need not be per- 
formed, and A must make compensation. ^ 

55 Effect of failure to perform at fixed time, in contract in which time 

is essential. -When a party to a contract promises to do a certain thing at or 

before a specified time, or certain things at or before specified times, and fails 

to do any such thing at or before the specified time, the contract, or so much of 

it as has not been performed, becomes viodable at the option of the promisee, if 

the intention of the parties, was that time should be of the essence of the 
contract. 


Effect of such failure when time is not essential —If it was not the intention 
of the parties that time should be of the essence of the contract, the contract does 
not become voidable by the failure to do such thing at or before the specified 

time ; but the promisee is entitled to compensation from the promisor for anv 
loss occasioned to him by such failure. 


Effect of acceptance of performance at time other than that agreed upon.— 

If, in case of a contract voidable on account of the promisor’s failure to per- 
iorm his promise at the time agreed, the promisee accepts performance of such 
promise at any time other than that agreed, the promisee cannot claim compen¬ 
sation for any loss occasioned by the non-performance of the promise at the 

time agreed, unless at the time of such acceptance, he gives notice to the pro¬ 
misor of his intention to do so. 1 


56. Agreement 10 do impossible act. —An agreement to do an impossible 
in itself is void. 


Contract to do act afterwards becoming impossible or unlawful. —A con¬ 
tract to do an act which, after the contract is made, becomes impossible, or by 
reason of some event which the promisor could not prevent, unlawful, becomes 
void when the act becomes impossible or unlawful. 3 


Compensation for loss through non-performance of act known to be impos¬ 
sible or unlawful.— Where one person has promised to do something which he 
knew, cr, with, reasonable diligence, might have known, and which the promisee 
did not know, to be impossible or unlawful, such promisor must make compen¬ 
sation to such promisee for any loss which such promisee sustains through the 
non-performance of the promise. 

Illustrations 


(a) A agrees with B to discover treasure by magic. The agreement is 

void. 


(b) A and B contract to marry each other, 
marriage a goes mad. The contract becomes void. 


Before the ti 


II 


e fixed for the 


1. Cf Ss. 62 and 63, infra , 
See S. 65, infra. 
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. 1 (C ?/ < T ontracts to.marry B , being already married to C and bcino forhid 

den by the law to which he is subject to practice polygamy a mist make 

pram's" " Sf0r,he ‘° SS Ca ““ d tol, ' rb - v "oV Aor„rc e of his 

(d) /t contracts to take in car^o for B at a foreipn nnrr 

asn^u set iSsra 

paid i^vStyT On 

act on those occasions becomes void. c com,dCt to 

Whasrpars™^;'"!!? 8 'pra^sf'Sl'/t do «“ 

lasaly, and secondly" „„d/r sS'draSslfncetcc SfoS thin"" 
agreement.' ^ ' h ‘ f ’ rS ' ° fis « »"■ ^ 

Illustration 

A and 5 agree that A shall sell B a house for 10 000 runecs h.u „ r 
B uses it as a gambling house, he shall pay A 50,000 rupees for^t. ’ ’ 1 

Iu.txjra^e?rS it?";SStr"’"' 1 '» laonse and pay 

as a gambling"houte!^'and k'Vvmd agreeSdH"'”' 1 '"’ ° may Use tllc housc 

/"‘"d tn ln , t he «• of an akcr- 
branch alone can be enforced. & and thc othcr dlegel, the legal 

Illustration 

-s&fznai for which B ' i “ 11 

This is a valid contract to deliver rice and a vni,i 
opium. nLe ’ ancl a void agreement as to the 

Appropriation of payments 

Where a debS^owhCg s^ve^al'dlsOnc^debfs^tVo ^ dischar S cd «* indicated— 
to him, either with express intiJS or under cire^^ 0 ”’ a 

if ! t a t0 be a PP‘ ied t0 the discharge of some na t T"" 17 plyi 1L n * thal thc 
if accepted, must be applied accordingly. ’ paitlcu,ar debt, the payment 

Illustrations 

whichValls d°uTo/the first S June lel Hefowes* ft°° m f eCS llpon a P r °missory note 
the first June A pays to B 1,000 Rupees ? h "° ° ther debt of lhat amount On 
discharge of the promissory note. payment is to be applied to the 

to A and demands '"paymenfof d ' bls ™P« 5 . b writes 

P.ym.„, is ,c bc ap ^ to . h - - - f 
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.... Applieaion of payment where debt to be discharged, is not indicated — 

Where the debtor has omitted to intimate, and there are no other circumstances 

indicating to which debt the .payment is to be applied, the creditor may apply 

it at ms discretion to any lawful debt actually due and payable to him from the 

debtor, whether its recovery is or is not barred by the law in force for the time 
being as to the limitation of suits. 


. 61. Application of payment where neither par*y appropriates.—Where 

neither party makes any appropriation, the payment shall be applied in dis¬ 
charge of the debts in order of time, whether they are or are not barred by 
the law in force for the time being as to the limitation of suits. If the debts 
are of equal standing, the payment shall be applied in discharge of each pro- 
portionably. * F 


Contracts which need not be performed 


62. Effect of novation, rescission, and alteration of contract.—If the 

arties to a contract agree to substitute a new contract for it, or to rescind or 
*• *?r it, the original contract need not be performed. 

Illustrations 

(a) A owes money to B a under at contract. It is agreed between A , B and 
C, that B shall thenceforth accept C as his debtor, instead of A. The old debt 
o r A to B is at an end, and a new debt from C to B has been contracted. 

(b) A owes B 10.000 rupees, A enters into an agreement with B , and gives 
B a mortgage of his (/Ts) estate for 5,000 rupees in place of the debt of 10,000 
rupees. This is a new contract and extinguishes the old. 

(c) A owes B 1,000 rupees under a contract, B owes C 1,000 rupees, B 
orders A to credit C with 1,000 rupees in his books, but C does not assent to the 
arrangement. B still owes C 1,000 rupees, and no new contract has been entered 
into. 

63. Promise may dispense with or remit performance of promise.—Every 
promise may dispense with or remit, wholly or in part, the performance of the 
promise made to hii.-, or may extend the time for such performance, 1 or may 
accept instead of it any satisfaction which he thinks fit. 


Illustrations 

(a) A promises to paint a picture for B , B afterwards forbids him to do 
so. A is no longer bound to perform the promise. 

(b) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of 
the whole debt, 2,000 rupees paid at the time and place at which the 5,000 
rupees were payable. The whole debt is discharged. 

(c) A owes B 5,000 rupees. C pays to B 1,000 rupees, and B accepts them, 
in satisfaction of his claim on A. This payment is a discharge of the whole 
claim. 2 


(d) A owes B under a contract, a sum of money, the amount of which 
has not been ascertained. A , without ascertaining the amount, gives to B , and 
B in satisfaction thereof, accepts, the sum of 2,000 rupees. This is a discharge of 
the whole debt, whatever may be its amount. 



1. But see Section 135, infra. 

2. See Section 41, supra. 
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of 1,000 rlfpeesTa Sbtojg* <ta "*”*- Pa *™" t » 4 

perform any promise there™ comaS t* H'hS tIZL!^ tT* '’ 0 ' 
the person from whom it was receivedT benefit ’ S ° far as may be - 

me.,, s^sara ^rtri^ssr,, r* ™ id , •*? 

tage under such agreement or contract s bound to Sore i or S 
pensation for it, to the person from whom he received h. C ° m * 

Illustrations 


^ ."“6 many c, 

ine agreement is void, 


^ WO rupees, in consideration of B 

bu, fl lV;epa^ S t1, a ol,^p™ 0f ' h ' PrPn ” S '' 

first of May.^rTdehvem'lio maunds^only ^before bef » re u '= 

retains ,h, ,30 maunds after the firs, of L,! '”5. £boS’CyTL^ten'* 

theatr^l “i®sTSS “a -* « b « 

to pay her a hundred rupees for each ni°ht’s nrrfnr W ° mon ^ s ’ and B engages 
A wilfully absents herself from he thea rT and^/Tn en^- ° n the si * th ni ^t, 
contract. * must pay 14 for the fivenightsS wh/chsh^Kg. 

paid in Advance. A is tooX losing * A is^ot^Und which are 

sing, bat must refund , 0 P B the 1 ,000 r^es paid In advance b ' en ,ble *° 

The rescission of a voidable contract may°be n oammunlc .°t voi<IaWe eantract — 
same manner, and subject to the same ruLf as a^dvtrf^ ° r revoked in the 

revocation of a proposal. 3 ’ 35 a PPly to the communication or 

for perttormanwr—Jfmf^pI^.iTee'rieelects .IfTf 

by such neglect or refusal aslo is 

Illustration 

A contracts with B to repair B 's house. 


2 . 

3. 


Substituted by Act 12 of 1891 , 

“compensation”. 

See Section 75, infra. 

See Sections 3 and 5, supra . 


Section 2 and Schedule II, p ar t I, f or 
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B neglects or refuses to point out to A the places in which his house 
requires repair. 

A is excused for the non-performance of the contract, if it is caused by 
such neglect or refusal. 

CHAPTER V 

OF CENTRAL RELATIONS RESEMBLING THOSE CREATED 

BY CONTRACT 

68. Claim for necessaries supplied to person incapable of contracting, or 
on his account. —If a person, incapable of entering into a contract, or any one 
whom he is legally bound to support, is supplied by another person with neces¬ 
saries suited to his condition in life, the person who has furnished such supplies 
is entitled to be reimbursed from the property of such incapable person. 1 

Illustrations 


(a) A supplies B , a lunatic, with necessaries suitable to his condition in 
life. A is entitled to be reimbursed from B's property. 

(b) A supplies the wife and children of B , a lunatic, with necessaries 
suitable to their condition in life. A is entitled to be reimbursed from B's 
property. 

69. Reimbursement of person paying money due by another, in payment 
of which he is interested.—A person who is interested in the payment of money 
which another is bound by law to pay, and who therefore pays it, is entitled to 
be reimbursed by the other. 

Illustration 

B holds land in Bengal, on a lease granted by A , the Zamindar. The 
revenue payable by A to the Government being in arrear, his land is advertised 
for sale by the Government. Under the revenue law, the consequence of such 
sale will be the annulment of B's lease. B , to prevent the sale and the conse¬ 
quent annulment of his own lease, pays to the Government the sum due from A. 
A is bound to make good to B the amount so paid. 

70. Obligation of person enjoying benefit of non-gratuitous act. —Where 
a person lawfully does anything for anot ler person, or delivers anything to him, 
not intending to do so gratuitously, and such other person enjoys the benefit 
thereof, the latter is bound to make compensation to the former in respect of, 

or to restore, the thing so done or delivered. 2 

% 

Illustrations 

(a) A, a tradesman, leaves goods at B's house by mistake. B treats the 
goods as his own. He is bound to pay A for them. 

(b) A saves B's property from fire. A is not entitled to compensation 
from if the circumstances show that he intended to act gratuitously. 


1. The property of a Government ward in the C. P. is not liable under 
this section. See the C. P. Court of Wards Act, 1899 (24 of 1899), 
Section 31 (1). 

2. As to suits by minors under Section 70 in Presidency Small Cause 
Courts. See the Presidency Small Cause Courts Act, 1882 (15 of 
1882), Section 32. 
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V 

71. Responsibility of finder of goods.—A person who finds goods belong¬ 
ing to another, and takes them into his custody, is subject to the same responsi¬ 
bility as a bailee. 1 

72. Liability of person to whom money is paid, or thing delivered, by 
mistake or under coercion.—A person to whom money has been paid, or any¬ 
thing delivered, by mistake or under coercion, must repay or return it! 

Illustrations 

(a) A and B jointly owe 100 rupees to C, A alone pays the amount to C 
and B y not knowing this fact, pays 100 rupees over again to C. C is bound to 
repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the con¬ 
signee except upon the payment of an illegal charge for carriage. The consignee 

pays the sum charged in order to obtain the goods. He is entitled to recover so 
much of the charge as was illegally excessive. 

CHAPTER VI 

OF THE CONSEQUENCES OF BREACH OF CONTRACT 

73 Compensation for loss or damage caused by breach of contract._ 

When a contract has been broken, the party who suffers by such breach is 
entitled to receive, from the party who has broken the contract, compensation 
for any loss or damage caused to him thereby, which naturally arose in the usual 
course of things from such breach, or which the parties knew, when they made 
the contract, to be likely to result from the breach of it. 

Such compensation is not to be given for any remote and indirect loss of 
damage sustained by reason of the breach. 

Compensation for failure to discharge obligation resembling those created 
by contract.—When an obligation resembling those created by contract has been 
incurred and has not been discharged, any person injured by the failure to dis¬ 
charge it is entitled to receive the same compensation from the party in default 
as if such person had contracted to discharge it and had broken his contract. ’ 

, , I • a _ or damage arising from a breach of 

contract, the means which existed of remedying the inconvenience caused bv the 
non-performance of the contract must be taken into account. 

Illustrations 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B at a 
certain price to be paid on delivery. A breaks his promise. B is entitled to 
receive from A, by way of compensation, the sum, if any, by which the contract 
price falls short of the price for which B might have obtained 50 maunds of salt 
petre of like quality at the time when the saltpetre ought to have been 

vlcllVCr€Q« 

(b) A hires B's ship to go to Bombay, and there take on board on the first 
of January, a cargo which/I is to provide, and to bring it to c’alcutta the 
freight to be paid when earned. B's ship does not go to Bombay but A has 
opportunity of procuring suitable conveyance for the cargo upon terms a ■ 


1. See Sections 151 and 152, infra . 
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advantageous as those on which he had chartered the ship. A avails himself of 
those opportunities, but is put to trouble and expense in doing so. A is 

entitled to receive compensation from B in respect of such trouble and expense. 

# 

( c ) A contracts to buy of B , at a stated price, 50 maunds of rice, no time 
being fixed for delivery. A afterwards informs B that he will not accept the rice 
if tenderedd to him. B is entitled to receive from A , by way of compensation, the 
amount, if any, by which the contract price exceeds that which B can obtain for 
the rice at the time when A informs B that he will not accept it. 

(d) A contracts to buy B's ship for 60,000 rupees, but breaks his promise. 
A must pay to B y by way of compensation, the excess, if any, of the contract 
price over the price which B can obtain for the ship at the time of the breach of 
promise. 

(e) A y the .owner of a boat, contracts with B to take a cargo of jute to 
Mirzapur, for sale at that place, starting on a specified day. The boat, owing to 
some avoidable cause, does not start at the time appointed, whereby the arrival 
of the cargo at Mirzapur is delayed beyond the time when it would have arrived 
if the boat had sailed according to the contract. After that date, and before the 
arrival of the cargo, the price of jute falls. The measure of the compensation 
payable to B by A is the difference between the price which B could have obtain¬ 
ed for the cargo at Mirzapur at the time when it would have arrived if forwarded 
in due course, and its market price at the time when it actually arrived. 

(f) A contracts to repair B's house in a certain manner, and receives pay¬ 
ment in advance. A repairs the house, but not according to contract. B is 
entitled to recover from A the cost of making the repairs conform to the 
contract. 


(g) A contracts to let his ship to B for a year, from the first of January, 
for a certain price. Freights rise, and, on the first of January, the hire obtain¬ 
able for the ship is higher than the contract price. A breaks his promise. He 
must pay to B y by way of compensation, a sum equal to the difference between 
the contract price and the price for which B could hire a similar ship for a year 
on and from the first of January. 

(h) A contracts to supply B with a certain quantity of iron at a fixed price, 
being a higher price than that for which A could procure and deliver the iron. B 
wrongfully refuses to receive the iron. B must pay to A y by way of compensation 
the difference between the contract price of the iron and the sum for which A 
could have obtained and delivered it. 


(i) A delivers to By a common carrier a machine, to be conveyed, without 
delay, to A's mill, informing B that his mill is stopped for want of the machine. 
B unreasonably delays the delivery of the machine, and A y in consequence, loses 
profitable contract with the Government. A is entitled to receive from B , by way 
of compensation, the average amount of profit which would have been made by 
the working of the mill during the time that delivery of it was delayed, but not 
the loss sustained through the loss of the Government contract. 

(j) Ay having contracted with B to supply B with 1,000 tons of iron at 100 
rupees a ton, to be delivered at a stated time, contracts with C for the purchase 
of 1,000 tons of iron at 80 rupees a ton, telling C that he does so for the purpose 
of performing his contract with B. C fails to perform his contract with A y who 
cannot procure other iron and By in consequence, rescinds the contract. C must 
pay to A 20,000 rupees, being the profit which A would have made by the per¬ 
formance of his contract with B. 
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(k) A contracts with B to make and deliver to B y by a fixed day, for a 
specified price, a certain piece of machinery. A does not deliver the piece of 
machinery at the time specified, and, in consequence of this, B is obliged to 
procure another at a higher price than that which he was to have paid to A , and 
is prevented from performing a contract which B had made with a third person 
at the time of his contract with A (but which had not been then communicated 
to ,4) , and is compelled to make compensation for breach of that contract. A 
must pay to B, by way of compensation, the difference between the contract 
price of the price of machinery and the sum paid by B for another, but not the 
sum paid by B to the third person by way of compensation. 

(l) Ay a builder, contracts to erect and ish a house by the first of 
January, in order that B may give possession of it at that time to C, to whom B 
has contracted to let it. A is informed of the contract between B and C. A 
builds the house so badly that, before the first of January, it falls down and has 
to be re-built by B, who in consequence, loses the rent which he was to have 
received from C, and is obliged to make compensation to C for the breach of 
his contract. A must make compensation to B for the cost of rebuilding the 
house, for the rent lost, and for the compensation made to C. 


(m) A sells certain merchandise to B y warranting it to be of a particular 
quality, and B, in reliance upon this warranty, sells it to C with a similar war¬ 
ranty. The goods prove to be not according to the warranty, and B becomes 
liable to pay C a sum of money by way of compensation. B is entitled to be 
reimbursed this sum by A. 


(n) A contracts to pay a sum of money to B on a day specified. A does 
not pay the money on that day. B y in consequence of not receiving the money 
on that day, is unable to pay his debts, and is totally ruined. A is not liable to 
make good to B anything except^he principal sum he contracted to pay, together 
with interest u^ to the day of payment. 


(o) A cortracts to deliver 50 maunds of saltpetre to B on the first of 
January, at a certain price. B y afterwards, before $the first of January, contracts 
to sell saltpetre to C at a price higher than the market price of the first of 
January. A breaks his promise. In estimating the compensation payable by A 
to By the market price of the first of January, and not the profit which would 
na^e arisen to B from the sale to C, is to be taken into account. 


(p) A contracts to sell and deliver 500 bales of cotton to B on a fixed day. 
A knows nothing of B's mode of conducting his business. A breaks his promise, 
and By having no cotton, is obliged to close his mill. A is not responsible to B 
for the loss caused to B by the closing of the mill. 


(q) A contracts to sell and deliver to B y on the first of January, certain 
cloth which B intends to manufacture into caps of a particular kind, for which 
there is no demand, except at that season. The cloth is not delivered till after 
the appointed time, and too late to be used that year in making caps. B is 
entitled to receive from A by way of compensation, the difference between 
the contract price of the cloth and its market price at the time of delivery, but 
not the profit which he expected to obtain by making caps, nor the expcn ses 
which he has been put to in making preparation for the manufacture. 
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syd„e ( ;i„^-s ssss h r *•» caic.* 

Of deposit, one-half of his nas^e mLv Jan K uary >. a !l d B pays to ^ b > way 
of January, and B after beina y ' The ship does not sail on the first 

time, and thereby put to l ' e consequence, detained in Calcutta for some 

and in consequeLe alrivlng ,„o X“' Ts^ 0 , Syd “ ey “ a " 0tl ‘? vessel ’ 

paid for the second ship over that ’ aereeb .m1.n f ’ L & ° f f he P assa ge-money 
money which B lost by arriving in Sydney too late" ^ firSt ’ bUt the SUm ° f 

J^sHKSwa IiFSk"« ,s 

b jyuSSs 35 * r=l 

.nay bfby’w P a y’ f in,wes > •»' <*** «f default 

other SS^lirsZe^re'"'" 8 :| , „to7h« b “ n i, 2 *” d ’ “«>*“W or 
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Explanation. A person who enters into 
not necessarily thereby undertake any public 
which the public are interested. 


a contract with Government does 
duty, or promisse to do an act in 


Illustrations 

(a) A contracts with B to pay B Rs. 1,000 if he fails to Dav R Re sno 
on a given day. A fails to pay B Rs 500 on that day Vis emitled to recovS 

reasonable^ compensatlon ’ not 'seeding Rs. 1.000. as the Court considers 

he wiU mv « R?*S^» ith /Jif*’ {fA PraC,i “ s “ a »»seo„ within Calcutu. 

ne will pay ts Ks 5,000. A practices as a surgeon in Calcutta B is entitled tn 
reasonable PenSa, ° n ”°‘ ' XC “ dine Rs ' “ «» Com «£ 


(c) A gives a recognizance binding him 
in Court on a certain day. He forfeits his 
the whole penalty. 


in a penalty of Rs. 500 to appear 
recognizance. He is liable to pay 


(d) A gives B a bond for the repayment of Rs. 1,000 with interest at 
.. P er ce *rt, at the end of six months, with a stipulation that, in case of default, 
interest shall be payable at the rate of 75 per cent, from the date of default. 
This is a stipulation by way of penalty, and B is]only enfitled to recover from 
A such compensation as the Court considers reasonable. 

1. Subs, by Act 6 of 1899, Section 4, for the first paragraph of Section 74. 

2. Added by Act 6 of 1899, Section 4. 
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(e) A 9 who owes money to B, money-lender, undertakes to repay him 
by delivering to him 10 maunds of grain on a certain date, and stipulates that, 
in the event of his not delivering the stipulated amount by the stipulated date, 
he shall be liable to deliver 20 maunds. This is a stipulation by way of penalty, 
and B is only entitled to reasonable compensation in case of breach. 

(f) A undertakes to repay B a loan of Rs. 1,000 by five equal monthly 
instalments, with a stipulation that, in default of payment of any instalment, 
the whole shall become due. This stipulation is not by way of penalty, and the 
contract may be enforced according to its terms. 

(e) A borrows Rs. 100 from B and gives him a bond for Rs. 200 payable 
by five yearly instalments of Rs. 40, with a stipulation that, in default of pay¬ 
ment of any instalment, the whole shall become due. This is a stipulation by 

way of penalty]. 

75. Party right, fully rescinding contract, entitled to compensation.—A 

person who rightfully rescinds a contract is entitled to compensation for any 
damage which he has susiained through the non-fulfilment of the contract. 

Illustration 


A a singer, contracts with B , the manager of a theatre, to sing at his 
theatre for two nights in every week during the next two months, and B engages 
to pay her 100 rupees for each night’s performance. On the sixth night, A 
wilfully absents herself from the theatre, and B, in consequence, rescinds the 
contract. B is entitled to claim compensation for the damage which he has 
sustained through the non-fulfilment of the contract. 


CHAPTER VII. Sections 76—123, [Sale of Goods], Rep. by the Sale of 

Goods Act, 1930 (3 of 1930) Section 65 


CHAPTER VIII 

OF INDEMNITY AND GUARANTEE 

124 “Contract of indemnity” defined.—A contract by which one party 
promises to save the other from loss caused to him by the conduct of the pro¬ 
misor himself, or by the conduct of any other person, is called a “contract ot 

indemnity”. 

Illustration 


A contracts to indemnify B against the consequences of any proceedings 
which C may take against B in respect of a certain sum of 200 rupees. This is 

a contract of indemnity. 

125. Rights of indemnity-holder when sued.—The promisee in a contract 
of indemnity, acting within the scope of his authority, is entitled to recover 
from the promisor— 

(1) all damages which he may be compelled to pay in any suit in respect 

of any matter to which the promise to indemnify applies ; 

(2) all costs which he may be compelled to pay in any such suit if, in 

bringing or defending it, he did not contravene the orders of the 
promisor, and acted as it would have been prudent for him to act 
in the absence of any contract of indemnity, or if the promisor 
authorized him to bring or defend the suit ; 
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(3) all sums which he may have paid under the terms of any Comoro- 

mise of any such suit, if the compromise was not contrary to the 

orders of the promisor, and was one which it would have been 

prudent for the promisee to make in the absence of any contract 

or indemnity, or if the promisor authorized him to compromise 
thesu it. r 


... „ 126, A ‘‘ Co,ltract °/ guarantee”, “surety”, “principal debtor’ ’ and “ere- 

di °r . A contract of guarantee” is a contract to perform the promise, or 

discharge the liability, of a third person in case of his default. The person who 

gives the guarantee is called “surety ; the person in respect of whose default 

the guarantee is given is called the “principal debtor”, and the person to whom 

the guarantee is given is called the “creditor”. A guarantee may be either oral 
or written. 


127. Consideration for guarantee.—Anything done, or any promise made 

tor the benefit of the principal debtor, may be a sufficient consideration to the 
surety for giving the guarantee. 


Illustrations 


a ^ ^-j eC 4 U ^. StS -n t0 se ^ and de ^ ver to him goods on credit. A agrees to 
do so, provided C will guarantee the payment of the price of the goods. C pro¬ 
mises to guarantee the payment in consideration of A's promise to deliver the 
goods. This is a sufficient consideration for C’s promise. 


(b) A sells and delivers gooas to B. C afterwards requests A to forbear 
to sue B for the debt for a year, and promises that, if he does so, C will pay 

tor them in default of payment by B. A agrees to forbear as requested This 
is a sufficient consideration for C’s promise. 


(c) A sells and delivers goods to B. C afterwards, without consideration, 
agrees to pay for them in default of B. The agreement is void. 


., Surety s liability. The liability of the surety is co-extensive with 

that or the principal debtor, unless it is otherwise provided by the contract. 

Illustration 

t'u *“J“ tees to 3 the payment of a bill of exchange by C, the acceptor. 
The bill is dishonoured by C. A is liable, not only for the amount of the bill, 
but also ror any interest and charges which may have become due on it. ' 

129. Continuing guarantee.—A guarantee which extends to a series of 
transactions, is called a “continuing guarantee”. 

Illustrations 


(a) A y in consideration that B will employ C in collecting the rents of B's 

zamindari, promises B to be responsible, to the amount of 5,000 rupees, for 

the due collection and payment by C of those rents. This is a continuing 
guarantee. 


(b) A guarantees payment to B , a tea-dealer, to the amount of £ 100, 
for any tea he may from time to time supply to C. B supplies C with tea to 
above t he value of £ 100, and C pays B for it. Afterwards, B supplies C 
with tea to the value of £ 200. C fails to pay. The guarantee given by A 
was a continuing guarantee, and he is accordingly liable to B to the extent of 

£ioo. 


Apn D] 


appendix d 


....3ol 

delivered t 8 « a t r or e fnd P tn y h ment ■ j°r B - ° f the P riceoffive sacks of flour to be 

for The guarantee given by A was not a continuing guarantee and accord¬ 
ingly he is not liable for the price of the four sacks. 

o V 30 ' * evoca 1 tio “ ® f continuing guarantee.—A continuing guarantee mav 
ScdUor y thC SUrCty ’ 3S t0 futUr£ lransact) °nsf by no“ce to t£ 

Illustrations 

(a) A, in consideration of B 's discounting at remipct hiiic « u 
Afterwards, at the end of three months, A revoke! the nuarfmeeTh ? rUpeeS ' 

,he u /sr^ P r 

^n™s"gSalr OCa ' i<,n ' Cdish0 "‘>“- ». ma „.ri, y . ep ^ s ' s bC lla b S 

131 \ Revocation of continuing guarantee by surety’s death—The death 

g«j“o t 

132. Liability of two persons, primarily liable not affected hv 
ment between them that one shall be surety on others default Wh T" 
persons contract with a third person to undertake a certain liab.Tt^ .nH T° 

Illustration 

fact, as surety for J^and^ knows^lih a?thTt* 50ry h° tC u° C A 11131(65 if in 
fact that A , to the knowledeeof C mLt\h ‘T when the note is made. The 

to a suit b ; C againstl uton th^’note ** 3$ SUmy f ° r * is no ™r 

made wit’hoS'th^sure^y’^cSsen^iTthe * ermS °r c . ontrac ‘ —Any variance, 
principal ‘[debtor] and the creditor dfschareTthe 0 ^, , contract bet ween the 
subsequent to the variance. ’ ‘ h rge th suret y as to transactions 

Illustrations 

AfteTOards.h^a^ 6 "^contract.^wfthout ^’s'Hconsent ! h manager in C’s bank. 

— ’ and that hC 5ha11 b — bab '* gr iSf Sfl^s S*Sg£ 


1- Ins by Act 24 of 1917, Section 2 and Sch. I. 
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B allows a customer to overdraw, and the bank loses a sum of money. A is 

discharged from his suretyship by the variance made without his consent, and is 
not liable to make good this loss. 


(b) A guarantees C against the misconduct of B in an office to which B 
is appointed by C, and of which the duties are defined by an Act of the Legis¬ 
lature. By a subsequent Act, the nature of the office is materially altered. 
Afterwards, B misconducts himself. A is discharged by the change from 
future liability under his guarantee, though the misconduct of B is in respect 
of a duty not affected by the later Act. 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, 
upon A's becoming surety to C for B's duly accounting for moneys received by 
him as such clerk. Afterwards, without A 's knowledge or consent, C and B 
agree that B should be paid by a commission on the goods sold by him and 
not by a fixed salary. A is not liable, for subsequent misconduct of B . 

(d) A gives to C a continuing guarantee to the extent of 3,000 rupees for 
any oil supplied‘by C to B on credit. Afterwards B becomes embarrassed, and 
without the knowledge of Ax, B and C contract that C shall continue to supply 
B with oil for ready money, and that the payment shall be applied to the then 
existing debts between B and C. A is not liable on his guarantee for any goods 
supplied after this new arrangement. 

(e) C contracts to lend B 5,000 rupees on the 1st March. A guarantees 
repayment. C pays the 5,000 rupees to B on the 1st January, A is discharged 
from his liability, as the contract has been varied, inasmuch as C might sue B 
for the money before the first of March. 

134. Discharge of surety by release or discharge of principal debtor.—The 
surety is discharged by any contract between the creditor and the principal 
debtor* by which the principal debtor is released, or by any act or omission 
of the creditor, the legal consequence of which is the discharge of the principal 
debtor. 


Illustrations 


(a) A gives a guarantee to C for goods to be supplied by C to B. C 
supplies goods to B , and afterwards B becomes embarrassed and contracts with 
his creditors (including C) to assign to them his property in consideration of 
their releasing him from their demands. Here B is released from his debt by 
the contract with C, and A is discharged from his suretyship. 


(b) A contracts with B to grow a crop of indigo on A 's land and to deliver 
it to B at a fixed rate, and C guarantees A's performance of this contract. B 
diverts a steam of water which is necessary for the irrigation of A's land, and 
thereby prevents him from raising the indigo. C is no longer liable on his 
guarantee. 


(c) A contracts with B for a fixed price to build a house for B within a 
stipulated time. B supplying the necessary timber. C guarantees A's perform¬ 
ance of the contract. B omits to supply the timber. C is discharged from his 
suretyship. 


135. Discharge of surety when creditor compounds with, gives time to, or 
agrees not to sue, principal debtor.—A contract between the creditor and the 
principal debtor, by which the creditor makes a composition with, or promises 
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surety, unless 


xr -rs: 

debtor,'the'surety it dSargS ‘ P ‘™ n ' a " d n °' » ith lh ' 

Illustration 

C) t K h ° ld ?, r of an overdue bill of exchange drawn by a as surety for B 
and accepted by B, contracts with M to give time to B. A is not discharged. B ' 

137. Creditor's forbearance to sue does not discharge surety — Mere 

forbearance on the part of the creditor to sue the Drincinal riehtnr nltn r efe 

any other remedy against him, does not, in the absence o S ‘ ^ 

guarantee to the contrary, discharge the surety. y provislon ln the 

Illustration 

3 owes to C a debt guaranteed by A. The debt becomes navahlo r a 
Sfs sure„sWp 0 ^ *** "" d ' b * -< « "»• discharged f™! 

ar j; e„’S^e t iesC*a a reiease ,1 by C the ,, cr t e'ditor S of one**of b h^rn doe^nofdCChh ^ tbC u e 

others ; neither does it fr ^ the surety so f . not dlsc .harge the 

the other sureties. 1 ‘ onsiioiiity to 

SS SSSSBSS « 

him to do, and the eventual remedy of the surety h“ j h , y rec l UIres 

debtor is therby impaired, lh« ?„Sy L dfschargCd “ aS '“ m ' ‘ he 

Illustrations 

ments ( as th e C w^k^rVacheT^erta'in 13 Sages ^ be 8 ^ 6 " SUm ’ l ° be paid by instal ' 
performance of the contract C whho2® th ,\ beC °™ S sur ety to C for B's due 

last two instalments. A is discharged by this prep^rnem. ’ l ° B ' he 

note made in C”s favour by B Tn^byTas^surety ^ mt „ and several Promissory 

owing to his misconduct aLdwil™/ neg?«2,ce 2n, C sells ** f a ™iture, but! 

A is discharged from liability on the note 8 y a Sma11 prlce is read zed. 

fidelity^ B promise on hiCpCT t£t he ^wilCat fe^Tonc 8 ^™ 1116 n t0 B for M ' s 

deb, hafbeeSrre! ^.Wr*p,74St"dSS« "T" * 
duty has rate., pl^, ,„e surety upo n P pay'gn 

1. See seciton 44, supra. 
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is. liable for, is invested with all the rights which the creditor had against the 
principal debtor. 


141. Surety's right to benefit of creditor’s securities.—A surety is 
entitled to the benefit of every security which the creditor has against the 
principal debtor at the time when the contract of suretyship is entered into 
whether the surety knows of the existence of such security or not ; and if the 
creditor loses, or, without the consent of the surety, parts with such security 
the surety is discharged to the extent of the value of the security. ’ 

Illustrations 


(a) C, advances to B, his tenant, 2,000 rupees on the guarantee of A. C 
has also a further security for the 2,000 rupees by a mortgage of B's furniture. 
C cancels the mortgage. B becomes insolvent, and C sues A on his guarantee! 
A is discharged from liability of the amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also 
a guarantee for that advance from A. C afterwards, takes B's goods in execu¬ 
tion under the decree, and then without the knowledge of A , withdraws 
the execution. A is discharged. 

(c) A , as surety for B , makes a bond jointly with B to C, to secure a loan 
from C to B. Afterwards, C obtains from B a further security for the same debt. 
Subsequently, C gives up the further security. A is not discharged. 

142. Guarantee obtained by misrepresentation, invalid.— Any guarantee 
which has been obtained by means of misrepresentation made by the creditor, 
or with his knowlege and assent, concerning a material part of the transaction, 
is invalid. 


143. Guarantee obtained by concealment, invalid. 

the creditor has obtained by means of keeping silence 
stance, is invalid. 


— Any guarantee which 
as to a material circum- 


Illustrations 

(a) A engages B as clerk to collect money for him. B fails to account for 
some of his receipts, and A in consequence calls upon him to furnish security 
for his duly accounting. C gives his guarantee for B's duly accounting. A does 
not acquaint C with B's previous conduct. B aterwards makes default. The 
guarantee is invalid. 

(b) A guarantees to C payment for iron to be supplied by him to B to the 
amount of 2,000 tons. B and C have privately agreed that B should pay five 
rupees per ton beyond the market price, such excess to be applied in liquidation 
of an old debt. This agreement is concealed from A. A is not liable as a 
surety. 


144. Guarantee on contract that creditor shall not act on it until co-surety 

joins —Where a person gives a guarantee upon a contract that the creditor shall 
not act upon it until another person has joined in it as co-surety, the guarantee 
is not valid if that other person does not join. 


145. Implied promise to indemnify surety.—In every contract of guarantee 
there is an implied promise by the principal debtor to indemnify the 
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f nd the , s 3 ]r , e , ty is . e . ntitl f d to recover from the principal debtor whatever 
^wrongfully. nghtful,y paid under the guarantee, but no sums which he has paid 


Illustrations 

from A *.and ^f* 0 ?’ ^ i' S SU r rety f ° r lhe debt - C demands payment 

having reasonable grounds for $ doing To. bjt he 

as well as thT prinTTpaMeb" 0 * the arnount pa,d by hini for costs, 

(b) C 'ends B a sum of money, and A, at the request of B accents a hill 
of exchange drawn by B upon A to secure the amount. C the’holder of ?h ' 

SdeKn^g \^ c b £ n n0t th£ $Um Pald f ° r C ° StS ’ as ‘“ere was V real gr^d' 

“PP'iSV f.oT : J“u%nerST r rc f e iT leTamoSZ'n be 

but obtains from A payment of the sum of 2,000 rupees in resnectTf IhJ*'-'*’ 

Zpp!*i. Cln " 0, mm ” fr ° m B m0re ,han ,he P™' «f <£. rice aa™if y 

persons^are co-suret'ies ”Su r dT "£ JS",, “» « « — 

and whether under the sam or different contracts and wheth" 1 y -,? r ieverall y. 
the knowledge of each other, the co-suretiesn the absence W 0r W,thout 

T T l !"\- „« :, t bk ' “ b =™“" S to* W ScJ riSTSSa “f 

fcwho'e deb. or of ,ha. par, of i, which remain, b “ 

Illustrations 

TL'ZS"*? ‘ b , D J°r '?l ?•“ M of 3 r r “P'“ •» i'. 

pay 1,000 rupee, e!Sh ' l,able ' “ betw "“ Uiamselves. 

(b) A , 2? and C arc sureties to 2) for the sum of i non i * 

ex?em e oV S 3 C ° ntraCt betWeen A ’ B and C that A is to be respond eTo'Tife 

extent of one -quarter, B to the extent of one-quarter and r ro tT ° V th ? 

navi?™' E makCS default in Payment. As between the sureties T ifr^M ° f 
Pay 250 rupees, B 250, rupees, and C 500 rupees. ’ A is liable to 

147. Liability of co-sureties bound in different some_ 

are bound m different sums are liable to pay equally as far asl£ r “ who 
respective obligations permit. J as the ljmits of their 


E 

to 


t uiiuns 


„ , A > B and C, as sureties for D, enter into three several k d 

20(vS CrCnt penalt y> namely, A in the penalty of 10 000 runees' in 

20,000 rupees C in that of 40,000 rupees, conditioned for H f ln that of 

ITwe t D makeS defauIt tothe extent of 30,000 rupees A VT h accoUnt 'ng 
liable to pay 10,000 rupees. P ’ A ' B and C are each 

1. See Section 43 supra. 

SGA—20 
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, ( b>l A * 3 aad c > as sureties for D, enter into three several bonds, each in 

nt pen ^ ty mthe Penalty oi 10,000 rupees, £ in that of 

..0,000 J upees C m that of 40,000 rupees, conditioned for D's duly accounting 

innoA makes to the c a tent oi 40,000 rupees. A is liable to pay 

10,000 rupees, and B and C 15,000 rupees each. P y 

3 a 1 nd C > as sureties for Z), enter into three several bonds, - each in 
a dirterent penalty, namely, Ain the penalty of 10,000 rupees B in that nf 
20,000 rupees, C, in that of 40,000 rupees conditioned for D's duly accounting 

u f™ n kCS d f faul r !° th u e extent of 70 ’ 000 rupees - A > 3 a nd C have to pay 

each the full penalty of his bond. y y 


CHAPTER IX 
OF BAILMENT 


148. “Bailment”, “bailor”, and “bailee” defined.—A “bailment” is the 

delivery of goods by one person to another for some purpose, upon a contract 

that they shall, when the purpose is accomplished, be returned or otherwise 

disposed of according to the directions of the person delivering them The 

person delivering the goods is called the “bailor”. The person to whom they 
are delivered is called the “bailee”. J 


in possession of the goods of another 
contracts to hold them as a bailee, he thereby becomes the bailee and the 

owner becomes the bailor of such goods, although they may not have been 
delivered by way of bailment. 

149 Delivery to bailee how made.— The delivery to the bailee may be 
made by doing anything which has the effect of putting the goods in the posses¬ 
sion of the intended bailee or of any person authorized to hold them on his 
behalf. 

150. Bailor's duty to disclose faults in goods bailed.— The bailor is 
bound to disclose to the bailee faults in the goods bailed, of which the bailor 
is aware, and which materially interfere with the use of them, or expose the 
bailee to extraord,nary risks ; and if he does not make such disclosure he is 
responsible for damage arising to the bailee directly from such faults. 

If the goods are bailed for hire, the bailor is responsible for such damage 
whether he was or was not aware of the existence of such faults in the goods 
bailed. 


Illustrations 

(a) A lends a horse, which he knows to be vicious, to B. He does not 
disclose the fact that the horse is vicious. The horse runs away. B is thrown 
and injured. A is responsible to B for damage sustained. 

(b) A hires a carriage of B. The carriage is unsafe, though B is not 
aware of it, and A is injured. B is responsible to A for the injury. 

1 [151. Care to be taken by bailee.— In all cases of bailment the bailee 
is bound to take as much care of the goods bailed to him as a man of ordinary 

1. The responsibility of the Trustees of the Port of Madras constituted 
under the Madras Port Trust Act, 1905 (Madras Act 2 of 1905), in 
regard to goods has been declared to be that of a bailee under these 
sections, without the qualifying words “in the absence of any special 
contract” in Section 152, see Section 40 (1) of that Act. 
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prudence would, under similar 

same bulk, quality and 'value arthe goodfSS.^' ° f h, ’ S ° Wn g °° ds of ,he 
■" the See“fan", T'LZ"™? S'** ***- ° r 6ai.ee 

or deterioration of the thing bailed" if he / es P ons *^^ c f° r the loss, destruction 
described in Section 151. g ' ^ ' f he has tak ^n the amount of care of it 

-A confract^of ba?]m'ent °fs* > voidable^t* th ^ °on!°* inc ? n « s,cnt " if '> conditions 

offh 3 ? With re S ard to the eoods b uLd m of thc bailor, if the bailee 
of the bailment. - ' b ‘ Jed > '“consistent with the conditions 

Illustration 

,£ ZXS£ hor “ hls 

damage arising goods from or ^ Wte. for an. 

Illustrations f 

C““«Sead ,y The'”ho?« M 

horse. ,ab 'e to make compensation to B foMhe injury To^he 

JwnlHirS xood g0 f 0d h S nith »alleo-s.- 

their'esp ’ tfve st °es bai,CC > ha "hate *£ ^Irest* V bai,or with h - 

156 Fff r m,XtUre thus Produced ’ pr0 P 0rtl0a to 

?s?Kb' f b ^v he goods «- ^ 

^'SZSltS g 00 ^renfaT 1 s S 1 n , ;he t p e a r ir e r S r es^ sepaTafed o^S.vTdc^ 

*"» the°mbaure. e CXpMSe ° f ^tio n P or ba ^ 

/{ u '\ Illustration 

dKn?s“ a.•» * * **- 

aajiasr r^rtgS Hf 


2 . 


AcTTse^b 'e 'iiab!hty of co n^oT^ Act> 1890 < 9 of 1«90) 

Act, 1865 (3 of 1865), Section 8 ° mmon carr >ers, w the Carriers 

gsi 1 fer- 

contract'”''jn Secti orf 
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157. Effect of mixture, without bailor's consent, when the goods cannot 
be separated. —If the bailee, without the consent of the bailor, mixes the goods 
of the bailor with his own goods, in such a manner that it is impossible to 
separate the goods bailed from the other goods, and deliver them back, the 
bailor is entitled to be compensated by the bailee for the loss of the goods. 

Illustration 

# 

A bails a barrel of Cape flour worth Rs. 45 to B. B , without A's consent, 
mixes the flour with country flour of his own, worth only Rs. 25 a barrel. B 
must compensate A for the loss of his flour. 

158. Repayment, by bailor, of necessary expenses.—Where, by the 
conditions of the bailment, the goods are to be kept or to be carried, or to have 
work done upon them by the bailee for the bailor, and the bailee is to receive 
no remuneration, the bailer shall repay to the bailee the necessary expenses 
incurred by him for the purpose’of the bailment. 


159. Restoration of goods lent gratuitously. —The lender of a thing for 
use may at any time require its return, if the loan was gratuitous, even though 
he lent it for a specified time or purpose. But if, on the faith of such loan 
made for a specified time or purpose, the borrower has acted in such a manner 
that the return of the thing lent before the time agreed upon would cause him 
loss exceeding the benefit actually derived by him from the loan, the lender 
must, if he compels the return, indemnify the borrower for the amount in which 
the loss so occasioned exceeds the benefit so derived. 


160. Return of goods bailed, on expiration of time or accomplishment of 

purpose. —It is the duty of the bailee to return, or deliver according to the 
bailor’s directions, the goods bailed, without demand, as soon as the time for 
which they were bailed has expired, or the purpose for which they were bailed 
has been accomplished. 


1 [16I. Bailee’s responsibility when goods are not duly returned. —If, by the 
fault of the bailee, the goods are not returned, delivered or tendered at the 
proper time, he is responsible to the bailor for any loss, destruction or deteriora¬ 
tion of the goods from that time. 1 2 


162. Termination of gratuitous bailment by death.—A gratuitous bailment 
is terminated by the death either of the bailor or of the bailee. 


163. Bailor entitled to increase or profit from goods bailed.—In the 
absence of any contract to the contrary, the bailee is bound to deliver to the 
bailor, or according to his directions, any increase or profit which may have 
accrued from the goods bailed. 

Illustration 

A leaves a cow in the custody of B to be taken care of. The cow has a 
calf. B is bound to deliver the calf as well as the cow to A. 

1. Section 161 has been declared to apply to the responsibility of the 
Trustees of the Port of Madras as to goods in their possession see the 
Madras Port Trust Act, 1905 (Madras Act 2 of 1905). 

2. As to railway contracts, see the Indian Railways Act, 1890 (9 of 

J890), Section 72. 
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164. Bailor's responsibility to bailee. —The bailor is responsible to the 
bailee for any loss which the bailee may sustain by reason that the bailor was 
not entitled to make the bailment, or to receive back the goods, or to give 
directions respecting them. 

165. Bailment by several joint owners. —If several joint owners of goods 
bail them, the bailee may deliver them back to, or according to the directions 
of, one joint owner without the consent of all, in the absence of any agreement 
to the contrary. 

166. Bailee not responsible on redelivery to bailor without title. —If the 
bailor has no title to the goods and the bailee, in good faith delivers them 
back to, or according to the directions, of the bailor, .he bailee is not 
responsible to the owner in respect of such delivery. 1 

167. Right of third person claiming goods bailed. —If a person, other 
than the bailor, claims goods bailed he may apply to the Court to stop delivery 
of the goods to the bailor, and to decide the title to the goods. 

168. Right of finder of goods : may sue for specific reward offered. - The 
finder of goods has no right to bue the owner for compensation for tn- ubb 
and expense voluntarily incurred by him to preserve the goods and iu had out 
the owner ; but he may retain the goods against the owner until he receives 
such compensation; and where the owner has offered a specific reward for the 
return of goods lost, *he finder may sue for reward, and may retain the goods 
until he receives it. 

169. When finder of thing commonly on sale may sell it.— When a thing 
which is commonly the subject of sale is lost, if the owner cannot with reason¬ 
able diligence be found, or if he refuses upon demand, to pay the lawful charges 
of the finder, the finder may sell it— 

(1) when the thing is in danger of perishing or of lossing the greater 

part of its value, or 

(2) when the lawful charges of the finder, in respect of the thing found, 

amount to two-thirds of its value. 

170. Bailee’s particular lien.— Where the bailee has, in accordance with 
the purpose of the bailment, rendered any service involving the exercise of 
labour or skill in respect of the goods bailed, he has, in the absence of a contract 
to the contrary, a right to retain such goods until he receives due remuneration 
for the services he has rendered in res )ect of them. 


Illustrations 


wKi.u (a) A de !l ver ? *jough diamond to P t a jeweller, to be cut and polished 
which is accordingly done. B is entitled to retain the stone till he is paid for 
the services he has rendered. ^ w 


(b) A gives cloth to B , a tailor to make into a coat, 
deliver the coat as soon as it is finished, and to give a three 
the price. B is not entitled to retain the coat until he is paid. 


By promises A to 
months credit for 



1. See the Indian Evidence Act, 1872 (1 of 1872), Section 117. 

X 
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. I 171 ‘ G< r neral ,ien of bankers, factors, wharfingers, attorneys and policy- 
brokers. Bankers, factors, wharfingers, attorneys of a High Court and policy- 

brokers may in the absence of a contract to the contrary, retain as a security 
for a general balance of account, any goods bailed to them ; but no other 
persons have a right to retain, as a security for such balance, goods bailed to 
them, unless there is an express contract to that effect. 1 


Bailments of pledges 

172 “Pledge", “pawnor" and “pawnee” defined.-The bailment of goods 

“nlTo!'' t| 0 k P ayment o f a debt or performance of a promise is called 
pledge . The bailor is in this case called the “pawnor”. The bailee is called 
the “pawnee . 116U 


i a Pa " ne r e s right of Stainer.—The pawnee may retain the goods 

pledged not only for payment of the debt or the performance of the promise 

but for the interests of the debt, and all necessary expenses incurred by him in* 
respect of the possession or for the preservation of the goods pledged. 

174. Pawnee not to retain for debt or promise other than that for which 
goods pledged. Presumption in case of subsequent advances.—The pawnee shall 
not, in the absence of a contract to that effect, retain the goods pledged for 
any debt or promise other than the debt or promise for which they are pledged* 
but such contract, i:i the absence of anything to the contrary, shall be presumed 
in regard to subsequent advances made by the pawnee. 

115 Pawnee’s right as to extraordinary expenses incurred.—The pawnee 
is entitled to receive from the pawnor extraordinary expenses incurred by him 
for the preservation of the goods pledged. 

176. Pawnee’s right where pawnor makes default.—If the pawnor makes 

default in payment of the debt, or performance, at the stipultated time or the < 

promise, in respect of which the goods were pledged, the pawnee may bring a 

suit against the pawnor upon the debt or promise, and retain the goods pledged 

as a collateral security ; or he may sell the thing pledged, on giving the pawnor 
reasonable notice of the sale. 


a if* 1 * 16 P roce . ec * s of such sale are less than the amount due in respect of 
the debt or promise, the pawnor is still liable to pay the balance. If the proceeds 

« e s f e .? re & reater than the amount so due, the pawnee shall pay over the 
surplus to the pawnor. 

177. Defaulting pawnor’s right to redeem.—If a time is stipulated for 
the payment of the debt, or performance of the promise, for which the pledge 
js made and the pawnor makes default in payment of the debt or performance 
of the promise at the stipulated time, he may redeem the goods pledged at any 
subsequent time before the actual sale of them 2 ; but he must, in that case, pay, 
in addition, any expenses which have arisen from his default. 


1. As to lien of an agent, see Section 221, infra. As to lien of a Railway 
Administration, see the Indian Railways Act, 1890 (9 of 1890), 
Section 55. 

2. For limitation, see the Limitation Act, 1963 (36 of 1963), Sch. I. 
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1 b y mercantile agent. — Where a mercantile agent is, with 

the consent of the owner, in possession of goods or the documents of title to 

goods, any pledge made by him, when acting in the ordinary course of business 

o a mercantile agent, shall be as valid as if he were expressly authorised by the 

owner ot the goods to make the same ; provided that the pawnee acts in good 

faith and has not at the time of the pledge notice that the pawnor has not 
authority to pledge. 


Explanation.— In this section, the expressions “mercantile agent” and 

documents of title shal! have the meanings assigned to them in the Indian 
Sale of Goods Act, 1930. 


178-A. Pledge by person in possession under voidable contract — When 
the pawnor has obtained possession of the goods pledged by him under a 
contract voidable under Section 19 or Section 19-A, but the contract has not 
been rescinded at the time of the pledge, the pawnee acquires a good title to 
the goods, provided he acts in good faith and without notice of the pawnor’ c 

defect of title.] v 


i ^ 179 J P,edge nhere P avvnor has only a limited interest.— Where a person 
pledges goods in which he has only a limited interest, the pledge is valid to the 
extent of that interest. b 

Suits by bailees or bailors against wrong-doers 

180. Suit by bailor or bailee against wrong-doer.— If a third person 

wrongfully deprives the bailee of the use of possession of the goods bailed or 
does them any injury, the bailee is entitled to use such remedies as the owner 

might have used in the like case if no bailment had been made ; and either the 

bailor or the bailee may bring a suit against a third person for such deprivation 
or injury. 

181*. Apportiontment of relief or compensation obtained by such suits._ 

Whatever is obtained by way of relief or compensation in any such suit shall, as 

between the bailor and the bailee, be dealt with according to their respective 
interests. r 


CHAPTER X 
AGENCY 

Appointment and authority of agents 

. 182 ‘ “Ae ent ” and “principal” defined.-An “agent” is a person employed 
to do any act for another, or to represent another in dealings with third persons 

“Principal”^ Wh ° m S “ Ch ^ ‘ S d ° ne ’ ° F Wh ° ' S S ° re P resented > is called the 

! 83 ' W u ho , raa y era P lo y agent.— Any person who is of the age of majority 
according to the law to which he is subject, and who is of sound mhuf mav 

184 ‘ Wh ° may ^ an a g ent -— As between the principal and third persons 
any person may become an agent, but no person who is not of are of 

majority and of sound mind can become an agent, so as to be responsible to 

his principal according to the provisions in that behalf herein contained. 

^ SS'sSior™'™* ^ AC ‘ 4 ° f I93 °’ Section 2. for .hj 
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185. Consideration not necessary.— No consideration is necessary to 
create an agency 

186. Agent’s authority may be expressed or implied .—The authortiy of an 
agent may be expressed or implied. 1 * III, 

187. Definitions of express and implied.—An authority is said to be 
express when it is given by words, spoken or written. An authority is said to be 
implied when it is to be inferred from the circumstances of the case ; and things 
spoken or written, or the ordinary course of dealing, may be accounted from 
circumstances of the case. 

Illustration 

A owns a shop in Serampur, living himself in Calcutta, and visiting the 
shop occasionally. The shop is managed by B y and he is in the habit of order¬ 
ing goods from C in the name of A for the purposes of the shop, and of paying 
for them out of A's funds with A's knowledge. B has an implied authority from 
A to order goods from C in the name of A for the purposes of the shop. 

188. Extent of agent’s authority.—-An agent, having an authority to do 
an act, has authority to do every lawful thing which is necessary in order to do 
such act. 

An agent having an authority to carry on a business, has authority to do 
every lawful thing necessary for the purpose, or usually done in the course of 
conducting such business. 

Illustrations 

\ 

(a) A is employed by B , residing in London, to recover at Bombay a debt 
due to B. A may adopt any legal process necessary for the purpose of recover¬ 
ing the debt and may give a valid discharge for the same. 

(b) A constitutes B his agent to carry on his business of a shipbuilder. B 
may purchase timber and other materials, and hire workmen, for the purpose of 
carrying on the business. 

189. Agent’s authority in an emergency.—An agent has authority, in an 
emergency, to do all such acts for the purpose of protecting his principal from 
loss as would be done by a person of ordinarily prudence, in his own case, 
under similar circumstances. 

Illustration 

(a) An agent for sale may have goods repaired if it be necessary. 

(b) A consigns provisions to B at Calcutta, with directions to send them 
immediately to C, at Cuttack. B may sell the provisions at Calcutta, if they 
will not bear the journey to Cuttack without spoiling. 

Sub-agents 

190. When agent cannot delegate.—An agent cannot lawfully employ an¬ 
other to perform acts which he has expressly or impliedly undertaken to 
preform personally, unless by the ordinary custom of trade a sub-agent may, or 
from the nature of the agency, a sub-agent must, be empldyed. 

1. See however, the Registration Act, 1908 (16 of 1908), Section 33 . 

See also the Code of Civil Procedure, 1908 (5 of 1908), Sch I, Order 

III, rule 41 
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191. “Sub-agent’ defined. —A “sub-agent” is a person employed by and 
acting under the control of, the original agent in the business of the agency. 

192. Representation of principal by sub-agent properly appointed.— 
Where a sub-agent is properly appointed, the principal is, so far as regards 
third persons, represented by the sub-agent, and is bound by and responsible 
for his acts, as if he were an agent originally appointed by the principal. 

Agent’s responsibility for sub-agent.—The agent is responsible to the 
principal for the acts of the sub-agent. 

Sub-agent’s responsibility.—The sub-agent is responsible for his acts to the 
agent, but not to the principal, except in cases of fraud or wilful wrong. 

193. Agent’s responsibility for sub-agent appointed without authority.— 
Where an agent, without having authority to do so, has appointed a person to 
act as a sub-agent, the agent stands towards such person in the relation of a 

principal to an agent, and is responsible for his acts both to the principal and 

to third persons ; the principal is not represented, by or responsible for the acts 
of the person so employed, nor is that person responsible to the principal. 

194. Relation between principal and person duly appointed by agent to 
act in business of agency.—Where an agent, holding an express or implied 
authority to name another person to act for the principal in the business of the 
agency, has named another person accordingly, such person is not a sub-agent, 

but an agent of the principal for such part of the business of the agency as is 

entrusted to him. 


Illustrations 

(a) A directs B y his solicitor, to sell his estate by auction, and to employ 
an auctioneer for the purpose. B names C, an auctioneer, to conduct sale. C 
is not a sub-agent, but is A’s agent for the conduct of the sale. 

(b) A authorizes B y a merchant in Calcutta, to recover the moneys due to 
A from C & Co. B instructs D , a solicitor, to take legal proceedings against 
C <& Co. for the recovery of the money. D is not a sub-agent, but is solicitor 
for A. 

195. Agent’s duty in naming such person.—In selecting such agent for 
his principal, an agent is bound to exercise the same amount of discretion as 
a man of ordinary prudence would exercise in his own case ; and, if he does 
this, he is not responsible to the principal for the acts or negligence of the agent 
so selected. 


Illustrations 


(a) A instructs B , a merchant, to buy a ship for him. B employs a ship- 
surveyor of good reputation to choose a ship for A. The surveyor makes the 
choice negligently and the ship turns out to be unseaworthy and is lost. B is 
not, but the surveyor is, responsible to A. 


(b) A consigns goods to B , la merchant, for sale. B y in due course, 
employs an auctioneer in good credit to sell the goods of A, and allows the 
auctioneer to receive the proceeds of the sale. The auctioneer afterwards 
becomes ii solvent without having accounted for the proceeds. B is not res¬ 
ponsible to A for the proceeds. 
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Ratification 

nf rJlt- Righ un f perSOn as t0 J acts done for him without his authority.—Effect 
Vi?* £• i Where acts are done by one person on behalf of another but 

acts h0U If he k ra?f e t d h ge or .;* uthont y> '^ c ma V elect to ratify or to disown’such 
formed by & h authority. Same effeots wUI Follow as if they had l**„ pe r- 

Ratification may be expressed or implied —Ratification may be 

acts are done may ^ Imp ied m the conduct of the person on whose behalf the 

Illustrations 


(a) A, without authority, buys goods for B. Afterwards B sells them to 
for'himb^A 300011111 ’ conduct im P lies a ratification of the purchase made 


(b) A, without B's authority lends B's r.:oney to C. Afterwards B accepts 
interest on the money from C. B's conduct implies a ratification of the loan. 

198. Knowledge requisite for valid ratification.—No valid ratification 

can be made by a person whose knowledge of the facts of the case is materially 
defective. 7 


199. Effect of ratifying unauthorized act forming part of a transaction— 

A person ratifying any unauthorized act done on his behalf ratifies the whole of 1 
the transaction of which such act formed a part. 

200. Ratification of unauthorized act cannot injure third person.—An act 

done by one person on behalf of another, without such other person’s authority, 
which, if done with authority would have the effect of subjecting a third person 
to damages, or of terminating any right or interest of a third person, cannot by 
ratification, be made to have such effect. 

Illustrations 


(a) A, not being authorized thereto by B , demands, on behalf of B y the 
delivery of a chattel, the property of B y from C who is in possession of it. 
This demand cannot be ratified by B y so as to make C liable for damages for 
his refusal to deliver. 


(b) A holds a lease from B y terminable on three month’s notice. C, an 
unauthorized person, gives notice of termination to A. The notice cannot be 
ratified by B y as to be binding on A . 

Revocation of authority 

201. Termination of agency.—An agency is terminated by the principal 
revoking his authority ; or by the agent renouncing the business of the agency ; 
or by the business of the agency being completed ; or by either the principal or 
agent dying or becoming of unsound mind ; or by the principal being adjudicat¬ 
ed an insolvent under the provisions of any Act for the time being in force for 
the relief of insolvent debtors. 

202. Termination of agency, where agent has an interest in snbject matter. 
—Where the agent has himself an interest in the property which forms the 
subject-matter of the agency, the agency cannot, in the absence of an express 
contract, be terminated to the prejudice of such interest. 

Illustrations 

(a) A gives authority to B to sell A's land, and to pay himself, out of the 
proceeds, the debts due to him from A. A cannot revoke this authority, nor 
can it be terminated by his insanity or death. 
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on “?• wh0 !r — —« » I- 

the price the amount of £ oi„ advance, ^^ /° rC , pay bimself out of 

nor is it terminated by his insanity or death. ^ reVoke th ‘ S authont y. 

save as is otherw^sTproWded^b^^he^t 5 SSed^ -71 ^ princip t l n,a y> 
so as to bind the pdncipai V before the authorit y has been exercised 

onnnof reiokcThf^orty b “" ‘«'a»d.-Th= principal 

already done in the agency. 8 h and obl, gation as arise from acts 

} 

Illustrations 

(a) A authorizes B to buv I 000 

pay for it out of A's monevs remain,™ I c l otto , n on account of a and to 
cotton in his own name so as to make himself S hands ' buys 1,000 bales of 

A canno, revoke BS sulhori.y s „ far a s regards payStC^he ^fo^ P ' iC '- 

pay fo ( r b ! t "„nf h Ts S l“y b r^rnS A SSS ".T'! - 

pr,ce. a can revoked anX^y’ ,‘o pay”tr ^ToL^ 0 "^ f " «* 


Whe,e 20 fhere CO " P re'7r/" ^ 

agent, or the agVnt to the* p^afTffi Zc Zl l ° the 

revocation or renunciation of the agency without sufficient cause.' ^ Pr£Vi ° US 

given o?suc^^o^^^cS,c^ n ^^^ SOnab,e r tice ^t be 
one by the other. ’ - aSe may be ’ must be mad e good to the 


.ion ^ h ‘ X f n Ti " ‘“KM-Revc 

principal or agent respectively P ™ y be ‘ mpIled In the cond ^t of 

Illus tration 

implied rCTS'on ofV's'a'ithSri.r Af " rwards A le,s 11 liimself. This is an 

.. .. a SKff “ !“ >«»<• and 

as regards third persons, before i. becomes Wn?o SST him ’ ”• “ f “ 

Illustrations 

comm^ n onffie price* 1 1 c h e d 'by °th e 'goodT d Srwarfb 1 ^ PCr Cent 

nroeel^ or , ! 00 ru pees. The sale is binding o^ j and* „ recen es sells the 
rupees as his commission. S A> and ** 1S entitled to five 
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(a) A, at Madras, by letter directs to B to sell for him some cotton lying in 
a warehouse in Bombay, and pfte wards, by letter, revokes his authority to sell 
and directs B to send the cotton to Madras. B , after receiving the second 
letter, enters into a contract with C. who knows of the first letter, but not of the 
second, for the sale to him of the cotton. C pays B the money, with which B 
•bsconds. C s payment is good as against A. 


(c) A directs B, his agent, to pay certain money to C. A dies, and D 
takes out probate to his will, it, after A’s death, but before hearing of it, pays 
the money to C. The payment i; good as against D, the executor. 


209. Agent’s duty on termination of agency by principal’s death or in¬ 
sanity.—When an agency is terminated by the principal dying or becoming of 
unsound mind, the agent is bound to take, on behalf of the representatives of 

his late principal all reasonable steps for the protection ond reservation of the 
interests entrusted to him. 


210. Termination of sub-agent's authority.--The termination of the 
authority of an agent causes the termination (subject to the rules herein 
contained regarding the termination of agent’s authority) of the authority of 
all sub-agents appointed by him. 


Agent's duty to principal 


211. Agent’s duty in conducting principal’s business.—An agent is bound 
to conduct the business of his principal according to the directions given by 
the principal, or in the absence of any such directions according to the custom 
which prevails in doing business of the same kind at the place where the agent 
conducts such business. When the agent acts otherwise, if any loss be sustained, 
he must make it good to his principal, and if any profit accrues, he must 
account for it. 


Illustration s 


(a) A , an agent engaged in carrying on for B a business, in which it is the 
custom to invest from time to time, at interest, the moneys which may be in 
hand, on its to make suth investment. A must make good to B the interest 
usually obtained by such investments. 


(b) B , a broker in whose business it is not the custom to sell on credit, 
sells goods of A on credit to C, whose credit at the time was very high. C, 
before payment, becomes insolvent. B must make good the loss to A. 

212. Skill and diligence required from agent.—An agent is bound to 
conduct the business of the agency with as much skill as is generally possessed 
by persons engaged in similar business unless the principal has notice of his 
want of skill. The agent is always bound to act with reasonable diligence, and 
to use such skill as he possesses ; and to make compensation to his principal in 
respect af the direct consequences of his own neglect, want of skill, or miscon¬ 
duct, but not in respect of loss or damage which are indirectly or remotely 
caused by such neglect, want of skill, or misconduct: 

Illustrations 


(a) A t merchant in Calcutta, has an agent, B t in London, to whom a gum 
of money is paid on A's account, with orders to remit. B retains the money 
for a considerable time. A, in consequence of not receiving the money, becomes 
insolvent. B is liable for the money and interest, from the day on which it 
ought to have been paid, according to the usual rate, and for any further direct 
loss—as, e. g 9 by variation of rate of exchange—but not further. 
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(b) A, an agent for the sale of goods, having authority to sell on credit, 
sells to B on credit, without making the proper and usual enquiries as to the 
solvency of B. B , at the time of such sale, is insolvent. A must make com¬ 
pensation to his principal in respect of any loss thereby sustained. 


(c) A, an insurance-broker employed by B to effect an insurance on a ship 
omits to see that the usual clauses are inserted in the policy. The ship is after¬ 
wards lost. In consequence of the omission of the clauses nothing can be 
recovered from the underwriters. A is bound 1o make good the loss to B. 


(d) A , a merchant in England, directs B, his agent at Bombay, who 
accepts the agency, to send him 1 (X) bales of cotton by a certain ship 5 
having it iu his power to send the cotton, omits to do so. The ship arrives 
safely in England, soon after her arrival the price of cotton rises. B is bound 
to make good to A profit which he might have made by the ICO bales of cotton 
at the time the eship arrived, but not any profit he might have made by the 
subsequent rise. 


. 213. Agents accounts.—An agent it bound ■ render proper accounts to 

his principal on demand. 

214. Ageut’s duty to communicate with principal —It is the duty of an 
agent mease, of d^culty, to use all reasonable diligence in communicating 
with his principal, and in seeking to obtain his instructions. 


215. Right of principal when agent deals, on his own account, in business 

^ —If an ?gem avals on his own account in 

the business of the agency, w thout irst obtaining the consent of his principal 

anv. acquainting him with all material circumstances which have come to his 

own knowledge on the subject, the principal may repudiate the transanction 

if the case shows, either that any materia! fact has been dishonestly concealed 

from him by the agent, or that the dealings of the agent have been disadvant- 
gcous to him. 

Illustrations 

(a) /I directs B to sell A's estate. B buys the estate for himself in the 
namcotC on discovering that B has bought the estate for himself, mav 

repudiate the sale, if he can show that B has dishonestly concealed any material 
ract, or that the sale has been disadvantageous to him. 

\ < i* rects B t0 sell A's estate. B, on locking over the estate before 
seilrng it, finds a mine on the estate which is unknown to A. B informs A that 
ac wisues to buy the estate for himself, but conceals the discovery of the mine 

,w a th°7 £ ? bUy ’ U1 1 « norance of the existence of the mine. A , on discover¬ 
ing that B knew ot the mire at the time he bought the estate may either 
repudiate or adopt the sale at his option. ’ y 

^•rnnn/f K Pr . inci P a ' s ri S ht to benefit gained by agent dealing on his own 
account in business of agency.— If an agent, without the knowledge of his princi- 

pal, deals in the business of the agency on his own account instead of on 
account of h.s principal, the prmcipal is entitled to claim from the agent any 
benefit which may have resulted to him from the transaction. * 

Illustrations 

A directs B, his agent to buy a certain house for him B tells A it cannnt 

- d buy ‘ *. house for himself. A may, on discovering that B has 
bought the house, compel him to sell it to A at the price he gave for it 
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217. Agent’s right of retainer out of sums received on principal s account 

An agent may retain, out of any sums received on account of the princiDai 

in the bus.ness of the agency, all moneys due to himself in respect of 
made or expenses properly incurred by him in conducting such business and 
also such remuneranon as may be payable to him for acting as agent ’ 

. , ? 18 Agent’s duty to pay sums received for principal.-Subject to such 

account° nS ’ ^ 38601 ’ S b ° UDd t0 Pay l ° hiS princi P al al1 sums received on his 

* \ 

219. When agent s remuneration becomes due. -In the 'absence of anv 

S a th C ° ntraC i t ’ t Payn r ent ? r thC P erformance of an y act is not due to the agent 
until the completion of such act ; but an agent may detain moneys received bv 

him on account of goods sold, although the whole of the goods consigned to him 
complete 013 ^ ^ S °^’ ° r a ^^ 10U ®* 1 sa * e ma y not be actually 

220. Agent not entitled to remuneration for business misconduct —An 

agent who is guiltv of misconduct in the business of the agency is not entitled 

to any remuneration in respecL of that part of the business which he has mis- 
conducted. 


Illustrations 


(a) A employs B to recover 1,00,000 rupees from C, and to lay it out on 

good security. B recovers the 1,00,000 rupees and lays out 90 000 rupees on 

good security, but lays out 10,000 rupees on security which he ought to have 

known to be bad, whereby A loses 2,000 rupees. B is entitled to remuneration 

for recovering the 1,00,000 rupees and for investing the 90,000 rupees He is 

not entitled to any remuneration for investing the 10,000 rupees, and he must 
make good the 2,000 rupees to B. 


(b) A employs B to recover 1,000 rupees from C. Through B's misconduct 
the money is not recovered. B is entitled to no remuneration for his services 
and must make good the loss. 


221. Agent s lien on principal's property —In the absence of any contract 
to the contrary, an agent is entitled to retain goods, papers, and other property 
whether movable or immovable, of the principal received by him, until the 
amount due to himself for comission, disbursements and services in respect of 
the same has been paid or accounted for to him. 


Principal's duty to agent 

222. Agent to be indemnified against consequences of Jawful acts.— The 

employer of an agent is bound to indemnify him against the consequences of all 
lawful acts done by such agent in exercise of the authority conferred upon 
him. F 


Illustrations 

(a) B , at Singapore, under instructions from A of Calcutta, contracts with 
C to deliver certain goods to him. A does not send the goods to B and C 
sues B for breach of contract. B informs A of the suit, and A authorises him 
to defend the suit. B defends the suit, and is compelled to pay damages and 

costs, and incurs expenses. A jis liable to B for such damages, costs and 
expenses. 

(b) B y a broker at Calcutta, by the orders of A, a merchant there, contracts 
with C for the purchase of 10 casks of oil for A. Afterwards A refuses to re¬ 
ceive the oil, and C sues B. B informs A , who repudiates the contract 
altogether. B defends, but unsuccessfully, and as to pay damages and costs 
and incurs expenses. A is liable to B for such damages, costs and expenses. 
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t •«. 22 ,w. Agent to be '"demnified against consequences of acts done in good 
faith. Where one person employs another to do an act, and the agent does the 
act m good faith, the employer is liable to indemnify the agent against the con¬ 
sequences of that act, though it cause an injury to the rights of third persons. 


Illustrations 


(a) A a decree-holder and entitled to execution of B's goods, requires the 
officer of the Court to seize certain goods, representing to be the goods of B. 
Ihe officer seizes the goods, and is sued by C, the true owner of the goods A 
is liable to indemnify the officer for the sum which he is compelled to nav to C 
in consequence of obeying A’s directions. 

u a at request of A , sells goods in the possession of A, but which A 

f ■ no r J&nt to dispose of. B does not know this, and hands over the proceeds 
ot the sale to A. Afterwards C, the true owner of the goods, sues B and recovers 
the vame of the goods and costs. A is liable to indemnify B for what he has 
been compelled to pay to C, and for B's own expenses. 


224. Non-liability of employer of agent to do a criminal act —Where one 
person employs another to do an act which is criminal, the employer is not 
liable to the agent, either upon express or an implied promise to indemnify him 
against the consequences of that act. 1 y 


Illustra tiohs 


(a; e npioy s B to be a t C, and agrees to indemnify him against aU con¬ 
sequences of the act B thereupon beats C, and has to pay damages to C for so 
doing. A is not liable to indemnify B for those damages. 


, IBmi ^’ the P ro P r "- tor of a newspaper, publishes at A's request, a libel 

Z n»m in ! pape f- n nd A agre , es t0 indemnif y 5 against the consequences of 
l, t ,S C f n 'A nd al1 costs J and damages of any action in respect thereof. B 

» Cd by £_ and ? aS t0 pay dama S es and also incurs expenses. A is not liable 
to B upon the indemnity. 

nrin - 22 f’ C t om P? nsation to a 8 ent for '"jury caused by principal’s neglect—The 

suSen^hv ke . comp e nsat, q n to h.s agent in respect of injury’ caused to 
such agent by the principal s neglect or want of skill. 

Illustration 


A emyloys B as a bricklayer in building a house, and puts up the scaffold¬ 
ing himself The scaffolding is unskilfully put up, and B is in consequence hurt 
A must make compensation to B. 

Effect of agency on contrccts with third persons 

2 } 6 \ Enforcement and consequences of agent’s contracts.—Contracts 

enteretl into through an agent, and obligations arising from acts done by an 

gent, may be enforced in the same manner, and will have the same legal 

consequences as if the contracts had been entered into the acts done by the 
principal in person. J 


1. See Section 24, supra. 

-■ Cf. the Fatal Accidents Act, 1895 (13 of 1855). 
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Illustrations 


W , A bu V s goods from B, knowing that he is an agent for their sale but 
ot knowing who is the principal. B's principal is the person entitled to claim 

against that claim a debt due to himself from B. * P P ’ * 


.(b) A, being B’s agent, with authority to receive money on his behalf 

r r,m r ° mCa Sum of m ° ney due t0 B ■ C is dischar g ed of his Obligation to 

pay the sum in question to B. 6 u 

mor n , 2 j 7 ' Princ 'P aI h °w far bound, when agent exceeds authority.—When an 
dS? JtoVh more . , thaa he 15 authorized to do, and when the part of what he 

beyond his authority, so much only of what he does as is within his authority 
is binding as between him and his principal. y 


Illustration 

A being owner of a ship and cargo, authorizes B to procure an insurance 
for 4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship, 
and another for the like sum on the cargo. A is bound to pay the premium for 
the policy on the ship, but not the premium for the policy on the cargo. 

228. Principal not bound when excess of agent s authority is not separ¬ 
able.—Where an agent does more than he is authorized to do, and what he does 
beyond the scope of his authority cannot be separated from what is within it 
the principal is not bound to recognize the transaction. 

Illustration 


A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 
lambs for one sum of 6,000 rupees. A may repudiate the whole transaction. 

229. Consequences of notice given to agent. —Any notice given to or 
information obtained by the agent, provided it be given or obtained in the 
course of the business transacted by him for the principal, shall, as between the 
principal and third parties, have the same legal consequences as if it had been 
given to or obtained by the principal. 

Illustrations 


(a) A is employed by B to buy from C certain goods, of which C is the 
apparent owner, and buys them accordingly. In the course of the sale, A learns 
that the goods really belonged to D , but B is ignorant of that fact. B is not 
entitled to set-off a debt owing to him from C against the price of the goods. 


(b) A is employed by B to buy from C goods of which C is the apparent 
owner. A was, before he was so employed, a servant of C, and then learnt that 
the goods really belonged to Z), but B is ignorant of that fact. In spite of the 
knowledge of his agent, B may set-off against the price of the goods a debt 
owing to him from C. 

230. Agent cannot personally enforce, nor be bound by, contracts on 
behalf of principal. —In the absence of any contract to that effect, an agent can¬ 
not personally enforce contracts entered into by him on behalf of his principal, 
nor is he personally bound by them. 
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Presumption of contract to contrary.— Such a contract shall be presumed 

to exist in the following cases :— 


(1) Where the contract is made by an agent for the sale or purchase of 
goods for a merchant resident abroad ; 

(2) Where the agent does not disclose the name of his principal ; 

(3) Where the principal, though disclosed, cannot be sued. 

231. Rights of parties to a contract made by agent not disclosed —If an 

agent makes a contract with a person who neither knows, nor has reason to 
suspect, that he is an agent, his principal may require the performance of con¬ 
tract ; but the other contracting party has, as against the principal the same 

rights as he would have had as against the agent if the agent had been 
principal. 

If the principal discloses himself before the contract is completed the 
other contracting party may refuse to fulfil the contract, if he can show that if 
he had known who was the principal in the contract, .or if he had known that 
the agent was not a principal, he would not have entered.iffto the contract. 

232. Performance of contract with agent supposed to be principal — 
Where one man makes a contract with another, neither knowing nor havine 
reasonable ground to suspect that the other is an agent, the principal if he 

can only obtain such performance 
subject to the rights and obligations subsisting between the agent and the other 
party to the contract. 

Illustration 


A, who owes 500 rupees to B , sells 1,000 rupees worth of rice to B A k 
acting as agent for C in the transaction, but B has no knowledge nor reasonable 
ground of suspicion that such is the case. C cannot compel B to take the lirl 
without allowing him to set-off A’s debt. nce 

233. Right of person dealing with agent personally liable.—In case where 

the agent is personally liable, a person dealing with him may hold either him or 
his principal, or both of them, liable. or 


Illustration 

A enters into a contract with B to sell him 100 bales of cotton an H of. 

wards discovers that B was acting as agent for C. .4 may sue eher £or f £ 
both, for the price of the cotton. r v or C or 

234. Consequence of inducing agent or princioal tn ant k r 
principal or agent will be held exclusively liable —Whe^a person who^h'f th ?‘ 

pal only will be held liable, or induces the principal to act unon the h^r 

the agent only will be held liable, he cannot afterwards hold habl^thT f , hat 
principal respectively. aWw t * le a gent or 

235. Liability of pretended agent.— A person untruly renrecentino t,- .r 

to be the authorized agent of another, and thereby indue in ./l hlms elf 

deal with him as suchageat, is liable.'if his .Sieged employe"^', 1 '' 1 ?, 

he has incurred by so dealing. Y SS or dama ge which 

SGA-21 
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236. Person falsely contracting as agent, not entitled to performance — 

A person with whom a contract has been entered into in the character of 

agent, is not entitled to require the performance of it, if he was in reality 
acting, not as agent, but on his own account. y 


237 Liability of principal inducing belief that agent s unauthorized acts 
were authorized —When an agent has, without authority, done acts or incurred 
obligations to third person on hehalf of his principal, the principal is bound by 
such acts or obligations, if he has by his words or conduct induced such third 

persons to believe that such acts and obligations were within the scope of the 
agent s authority. y 


Illustrations 


(a) A consigns goods to B for sale, and gives him 
under a fixed price. C, being ignorant of B's instructions 

with B to buy the goods at' price lower than the reserved 
the contract. 


instructions not to sell 
, enters into a contract 
price. A is bound by 


(b) A entrusts B with negotiable instruments endorsed in blank B sells 
them to C in violation of private orders from A. The sale is good. 

238. Effect, on agreement, of misrepresentation or fraud by agent — 

Misrepresentations made or frauds committed, by agents acting in the course 

of their business for their principals, have the same effect on agreements 

made by such agents as if such misrepresentations or frauds had been made 

or committed by the principals ; but misrepresentations made, or frauds com- 

nutted, bv agent?, m matters which do not fall within their authority do not 
affect their principals. J ’ 


Illustrations 

(a) A y being B's agent for the sale of goods, includes Clo buy them bv a 
misrepresentation, which he was not authorized by B to make. The contract is 
voidable, as between B and C, at the option of C. 

(b) A the capain of B s ship, signs bills of lading without having received 

lading are void as between 

B and the pretended consignor. 


CHAPTER XL—[Of Partnership] Rep. by the Indian Patnership Act , 1932 

Section 73 and Schedule II. 

SCHEDULE. [Enactments repealed ]. Rep. by the Repealing and Amen¬ 
ding Act. 1914, Section 3 and Schedule II. 
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THE SPECIFIC RELIEF ACT, 1963 

(No. 47 of 1963; 


(13/A December , 1963) 

An Act to define and a mend the law relating to certain kinds of specific relief 
IndiaasfoHowsf ^ Parliament in the Fourteenth Year of the Republic of 

PART I 


Preliminary 

• h. Spedfi S c h Sli.““Xc ““m'.'"" —-**«—••-<'> ™ S Act "’»>'■« called 

Kashmir 1 ' CXtendS l ° the whole of Indm exce P‘ the State of Jammu and 

, Q) I t t . shaU come into force on such date as the Central Government mav 
!)y notification in the official Gazette, appoint. 

Enforcement of Act.—Section 44 of the new Act of 
Specific Relief Act, 1877. This Act came into force on 1st March, 1964 * C 

2. Definitions.— In this Act, unless the context otherwise requires,— 

(a) ‘‘obligation” inculdes every duty enforceable by law; 

(b) ‘‘settlement” means an instrument (other than a will or codicil as 

defined by the Indian Succession Act, 1925 (39 of 1925) wherehv 
the destination or devolution of successive a interests in moveable or 
immoveable property is disposed of or is agreed to be disposed of • 

(C> T ean ,‘ a ? aS in Se ?- 3 of th e Indian Trusts Act] 

lo82 (2 of 1882), and includes an ob igation in the nature o 

trust within the meaning of Chapter IX of the Act ; 

(d) “trustee” includes every person holding property in trusts • 

(e) all other words and expressions used herein but not defined and 

defined in the Indian Contract Act, 1872 (9 of 1872) have the 
meaning respectively assigned to them in that Act. ” 

shall be d S eemed-" EXCePt ^ Pr ° Vided herein ' nothi "g in ‘his Act 

(a) to deprive any person of any right to relief, other than specific 
performance, which he may have under any contract • or P “ 

<b> Voft oXcSr ° f ,h ' '" dian .908 (16 of 


1 ^Gazette of Into, Ft. II, Sec. 3 (ii). No. 3, daT^TTi^D^ 

( 323 ) 
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4. Specific relief to be granted only for e Deforcing individual civil rights 
and not for enforcing penal laws.— Specific relief can be granted only for the 
purpose of enforcing individual civil rights and not for the mere purpose of 
enforcing a penal law. 


PART II 

Specific Relief 

CHAPTER I 

RECOVERING POSSESSION OF PROPERTY 

5. Recovery of specific immovable property.—A person entitled to the 
possession of specific immoveable p operty may recover it in the manner provid¬ 
ed by the Code of Civil Procedure, 1908 (5 of 1908). 

6. Suit by person dispossessed of immoveable property.—(1) If any person 
is dispossessed without his consent of immovable property otherwise than in due 
possession thereof, notwithstanding any other title that may be set up in such 
suit 

(2) No suit under this section shall be brought— 

(a) after the expiry of six months from the date of dispossession ; or 

(b) against the Government. ? 

(3) No appeal shall lie from any order or decree passed in any suit 
instituted under this section, nor shall any review of any such order or decree 
be allowed. 

(4) Nothing in this section shall bar any person from suing to establish 
his title to such property and to recover possession thereof. 

7. Recovery of specific moveable property.—A person entitled to the 
possession of specific movable property may recover it in the manner provided 
by the Code of Civil Procedure, 1908 (5 of 1908). 

Explanation 1.—A trustee may sue under this section for the possession 
of moveable property to the beneficial interest in which the person for whom he 
is trustee is entitled 

Explanation 2.—A special or temporary right to the present possession of 
moveable property is sufficient to support a suit under this section. 

8. Liability of the person in possession, not as owner to deliver to persons 
entitled to Immediate possession.—Any person having the possession or control 
of a particular article of moveable property, of which he is not the owner, may 
be compelled specifically to deliver it to. the person entitled to its immediate 
possession, in any of the following cases ; 

(a) when the thing claimed is held by the defendant as the agent or 

trustee of the plaintiff; 

(b) when compensation in money would not afford the plaintiff to 

adequate relief for the loss of the thing claimed ; 
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(c) when it would be extremely difficult to ascertain the actual damages 

caused by its loss ; K 

(d) when the possession of the thing claimed has been wrongfully trans¬ 
ferred from the plaintiff. 

Explanation. Unless and until the contrary is proved, the Court shall in 
thi!£tion ny pre'sume°^ m0Veable P ro P ert y claimed under Cl. (b) or Cl. (c) of 


(a) that compensation in money would not afford the plaintiff adequate 
relief for the loss of the thing claimed, or, as the case may be ; 

(b) that it would be extremely difficult to ascertain the actual damage 
caused by its loss. 


CHAPTER II 


SPECIFIC PERFORMANCE OF CONTRACTS 


on contract.—Except as 

otherwise provided herein, where any relief is claimed under this chapter in 

respect of a contract, the person against whom the relief is claimed may plead 

y way of defence any ground which is available to him under any law relating 
to contracts. * 


Contracts which can be specifically enforced 

10. Cases in which specific performance of contract enforceable.—Except 
as otherwise provided in this chapter, the specific performance of any contract 

may, in the discretion of the Court, be enforced : 

(a) when there exists no standard for ascertaining the actual damage 
caused by the non-performance of the act agreed to be done ; or 

(b) when the act agreed to be done is such that compensation in money 
for its non-performance would not afford adequate relief. 

presume— 4lnation ~~ Unless and until the contrary is proved, the Court shall 


(i) that the breach of a contract to transfer immovable property cannot 
be. adequately relieved by compensation in money ; and 

(ii) that the breach of a contract to transfer moveable property can be 
so relieved except in the following cases : 

(a) where the property is not an ordinary article of commerce or 
is of special value or interest to the plaintiff, or consists of 
goods which are not easily obtainable in the market ; 

O) where property is held by the defendant as the agent or trustee 
of the plaintiff. 


11 


Cases in which specific performance of contracts c onnec ted with 
irusis enforceable. —(1) Except as otherwise provided in this Act, specific 
performance of a contract may, in the discretion of the Court, be enforced 
when the act agreed to be done is in the performance wholly or partly of a 

IX (1ST* 
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(2) A contract made by a trustee in excess of his powers or in breach of 
trust cannot be specifically enforced. 

12. Specific performance of part of contract.—Except as otherwise herein* 

after provided in this section, the Court shall not direct the specific performance 
of a part of a contract. 

(2) Where a party to a contract is unable to perform the whole of his 
part of it, but the part which must be left unperformed bears only a small 
proportion to the whole in the value and admits of compensation in monev 
Court may at -the suit <of either party, direct the specific {performance of so 

tbr ^he^eficienc^ 01 ™ ^ ^ performed > and award compensation in money 


(3) Where a party to a contract is unable to perfor 
part oi it, and the part must be left unperformed either— 


the whole of his 


(a) forms a considerable part of the whole, though admitting of com. 

pensation in money ; or 6 

(b) does not admit of compensation in money : 

he is not entitled to obtain a decree for specific performance ; but the Court 
may at the sun °f rhe other party, direct the party in default to perform 
specifically so much of his part of the contract as he can perform, if theother 


(0 in a case falling under Cl. (a) pays or has paid the agreed consi¬ 
deration for the whole of the contract reduced by the consideration 
for the part which must be left unperformed and in a case failing 

U r 1 t pays or ^ as P a id] the consideration for the whole 

of the contract without any abetment ; and 

(ii) in either case, relinquishes all claims to the performance of the 
remainin ' part of the contract and ail right to compensation 
either for the efficiency or for the loss or damage sustained bv him 
through the default of the defendant. 

(4) When a part of a contract which, taken by itself, and ought to be 
specifically performed, stands on a separate and independent footing from 
another part of the same contract which cannot or ought not to be specifically 

performed, the Court may direct specific performance of the former part. 

% 

Explanation .—For the purposes of this section, a party to contract shall 
be deemed to be unable to perform the whole of his part of it if a portion of 

its subject-matter existing at the date of the contract has ceased to exist at the 
time of its performance. 


1 ?,\ ,?,! ght of P urchaser or lessee against person with no title or imperfect 
title.—(1) Where a person contracts to sell or let certain immoveable property 
having no title or only an imperfect title, the purchaser or lessee (subject to 
the other provisions of this chapter), has the following rights namely • 


(a) If the vendor or lessor has subsequently to the contract acquired 
any interest in the property, the purchaser or lessee may compel 
him to make good the contract out of such interest; 




Ins. by Repealing and Amending Act, 1964 (52 
Schedule. 


of 1964), Second 
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(b) where the concurrence of other persons is necessary for validating 
the title, and they are bound to concur at the request of the vendor 
or lessor, the purchaser or lessee may compel him to procure such 
concurrence, and when a conveyance by other persons is necessary 
to validate the title and they are bound to convey at the request 
of the vendor or lessor, the purchaser or lessee may compel him to 
procure such conveyance ; 

(c) where the vendor professes to sell unencumbered property, but 
the property is mortgaged for an amount not exceeding the pur¬ 
chase money and the vendor has in fact only a right to redeem it, 
the purchaser may compel him to redeem the mortgage and to 
obtain a valid discharge, and, where necessary, also a conveyance 
from the mortgagee ; 

(d) where the vendor or lessor sues for specific performance of the 
contract and the sui* is dismissed on the ground of his want of title 
or imperfect title, the defendant has a right to return of his 
deposit, if any, with interest thereon to his cost of the suit, and to 
a lien for such deposit, interest and costs, on the interest, if any, 
of the vendor or lessor in the property which is the subject-matter 
of the contract. 


(2) The provisions of sub-section (1) shall also apply, as far as may be, to 
contracts for the sale or hire of moveable property. 

Contracts which cannot be specifically enforced 

14. Contracts not specifically enforceable.—(1) The following contracts 
cannot be specifically enforced, namely : 


(a) contract for the non-performance of which compensation in money 
is an adequate relief ; 


(b) a contract which runs into such minute or numerous details or 
which is so dependent on the personal qualifications or volition of 
the parties, or otherwise from its nature is such, that the Court 
cannot enforce specific performance of its material terms ; 

(c) a contract which is in its nature determinable ; 

(d) a contract the performance of which involves the performance of 
a continuous duty which the Court cannot supervise. 


(2) Save as provided by the Arbitration Act, 1940 (10 of 1940), no con¬ 
tract to refer present or future differences to arbitration shall be specifically 
enforced ; but if any person who has made such a contract (other than an 
arbitration agreement to which the provisions of the said Act apply) and has 

refused to perform it, sues in respect of any subject which he has contracted to 
refer, the existence of such contract shall bar the suit. 


(3) Notwithstanding anything contained in Cl. fa) or Cl. (c) or Cl. (d) of 

sub-section (1), the Court may enforce specific performance in the following 
cases \ ® 


(a) where the suit is for the enforcement of a contract_ 

(i) to execute a mortgage or furnish any other security for secur- 

mgjthe repayment of any loan which the borrower is not will¬ 
ing to repay at once : 



328 


THE SALB OF GOODS ACT 


[App. E 


Provided that where only a part of the loan has been advanced the 
lender is willing to advance the remaining part of the loan in 
terms of the contract ; or 


(ii) to take up and pay for any debentures of a company ; 
(b) where the suit is for— 


(i) the execution of a formal deed of a partnership, the parties 
having commenced to carry on the business of the partner¬ 
ship ; or 


(ii) the purchase of a share of a partner in a fir 


it 


9 


(c) where the suit is for the enforcement of a contract for the cons¬ 
truction of any building or the execution of any other work on 
land*: 


Provided that the following conditions are fulfilled, namely : 

(i) the building or other work is described in the contract in terms 
sufficiently precise to enable the Court to determine the exact 
nature af the building of work ; 


(iii) the plaintiff has a substantial interest in the performance of 
the contract and the interest is of such a nature that compensa¬ 
tion in money for non-performance of the contract is not an 
adequate relief; and 


(iii) the defendant has, in pursuance of the contract, obtained 
possession of the whole or any part of the land on which the 
building is to be constructed or other work is to be executed. 


Person for or against whom contracts may be specifically enforced 


15. Who may obtain specific performance.—Except as otherwise provided 
by this chapter, the specific performance of a contract may be obtained by— 


(a) any party thereto ; 

(b) the representative-in-interest or the principal of any party thereto : 


Provided that where the learning, skill, solvency or any personal quality 
of such party is a material ingredient in the contract, or where 
the contract provides that his interest shall not be assigned, his 
representative-in-interest or his principal shall not be entitled to 
specific performance of the contract, unless such party has already 
performed his part of the contract or the performance thereof by 
his representative-in-interest or his principal, has been accepted by 
the other party ; 


(c) where the contract is a settlement on marriage, or a compromise 
of doubtful rights between members of the same family, any person 
beneficially entitled thereunder ; 



where the contract has been entered into by a tenant for life in 
due exercise of a power, the remainderman ; 


(e) a reversioner in possession, where the agreement is a covenant 
entered into with his predeccssor-in-title and the reversioner is to 
the benefit of such covenant ; 
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(0 a reversioner in remainder, where the agreement is such a covenant, 
and the reversioner is entitled to the benefit thereof and will sustaia 
material injury by reason of its breach ; 


(g) when a company has entered into a contract and subsequently 
becomes amalgamated with another company, the new company 
which arises out of the amalgamation ; 


(h) when the promoters of a company have, before its incorporation, 
entered into a contract for the purposes of the company, and such 
contract is warranted by the terms of the incorporation, the com¬ 
pany : 


Provided that the company has accepted the contract and has communi¬ 
cated such acceptance to the other party to the contract. 

16. Personal bars to relief. —Specific performance of a contract cannot 
be enforced in favour of a person— 

(a) who woujd not be entitled to recover compensation for its breach ; 

or 

(b) who has become incapable of performing, or violates any essential 

term of, the contract that on his part remains to be performed, 
or act in fraud of the contract, or wilfully acts at variance with, or 
in subversion of, the relation intended to be established by the 
contract ; or 

(c) who fails to aver and prove that he has performed or has always 
been ready and willing to perform the essential terms of the con¬ 
tract which are to be performed by him other than terms the 
performance of which has been prevented or waived by the 
defendant. 


Explanation— For the purposes of Cl. (c)— 


(i) where a contract involves the payment of money, it is not essential 

for the plaintiff to actually tender to the defendant or to deposit 
in Court any money except when so directed by the Court; 

(ii) the plaintiff must aver performance of, or readiness and willingness 
to perform, the contract according to its true construction. 

17. Contracts to sell or let property by one who has no title, not speci¬ 
fically enforceable.— tl) A contract to sell or let any immoveable property cannot 
be specifically enforced in favour of a vendor or lessor— 

(a) who knowing himself not to have any title to the property, has 

contracted to sell or let the property ; 

(b) who, though he entered into the contract believing that he had a 

good title to the property, cannot at the time fixed by the parties 
or by the Court for the completion of the sale or letting, give the 
purchaser or lessee a title free from reasonable doubt. 


(2) The provisions of sub-section (1) shall also apply, as far as may be, 
to contracts for the sale or hire of moveable property; 

18. Non-enforcement except with variation. —Where a plaintiff seeks 
specific performance of a contract in writing, to which the defendant sets up a 
variation, the plaintiff cannot obtain the performance sought, except with the 
variation so set up, in the following cases, namely : 
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(a) where by fraud, mistake of fact or misrepresentation, the written 
contract of which performance is sought is in its terms or effect 
different from what the parties agreed to, or does not contain on 
the terms agreed to between the parties on the basis of which the 
defendant entered into the contract; 


(b) where the object of the parties was to produce a certain legal result 
which the contract as framed is not calculated to produce ; 


(c) where the parties have, subsequently to the execution of the contract, 
varied its terms. 


19. Relief against parties and persons claiming under them by subsequent 
title.—Except as otherwise provided by the chapter, specific performance of 
contract may be enforced against— 


> 

(a) either party thereto ; 


(b) any other person claiming under him by a title arising subse¬ 

quently to the contract, except a transferee for value who has paid 
his money in good faith and without notice of the original contract ; 

(c) any person claiming under a title which, though prior to the 
contract and known to the plaintiff, might have been displaced by 
the defendant ; 

(d) when a company has entered into a contract and subsequently 
becomes amalgamated with another company, the new company 
which arises out of the amalgamation ; 

(e) when the promoters of a company have, before incorporation, 

entered into a contract for the purpose of the company and such 
contract is warranted by the terms iof the incorporation, the 
company : 

Provided that the company has accepted the contract and communicated 

such acceptance to the other party to the contract. 

% 

Discretion and Powers of Court 

20. Discretion as to decreeing specific performance.—(1) The jurisdiction 
to decree specific performance is discretionary, and the Court is not bound to 
grant such relief merely because it is lawful to do so ; but the discretion of the 
Court is not arbitrary but sound and reasonable, guided by judicial principles 
and capable of correction by a court of appeal. 

(2) The following are cases in which the Court may properly exercise 
discretion not to decree specific performance : 

(a) where the terms of the contract or the conduct of the parties at 
the time of entering into the contract or the other circumstances 
under which the contract was entered into are such that the con¬ 
tract though not voidable, gives the plaintiff an unfair advantage 
over the defendant ; or 

(b) where the performance of the contract would involve some hard¬ 
ship on the defendant which he did not foresee, whereas its non¬ 
performance would involve no such hardship on the plaintiff: 
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(c) where the defendant entered into the contract under circumstances 
which though not rendering the contract voidable, makes it inequit¬ 
able to enforce specific performance. 

Explanation 1.—Merc inadequacy of consideration, or the mere fact that 
the contract is onerous to the defendant or improvidentent in its nature, shall 
not be deemed to constitute an unfair advantage within the meaning of Cl. (a) 
or hardship within the meaning of Cl. (b). 

Explanation 2.—The question whether the performance of a contract 
would involve hardship on the defendant within the meaning of Cl. (b), shall, 
except in cases where the hardship has resulted from any act of the plaintiff 
subsequent to the contract be determined with reference to the circumstances 
existing at the time of the contract. 


(3) The Court may properly exercise discretion to decree specific perform¬ 
ance in any case where the plaintiff has done substantial acts or suffered losses 
in consequence of a contract capable of specific performance. 

(4) The Court shall not refuse to any party specific performance of a 
contract merely on the ground that the contract is not enforceable at the instance 
of the other party. 


21. Power to award compensation in certain cases.—(1) In a suit for 
specific performance of a contract, the plaintiff may also claim • ompensation 
for its breach* either in addition to, or in substitution of, such performance. 


(2) If, in any such suit, the Court decides that specific performance ought 
not to be granted, but that there is a contract between the parties which has 
been broken by the defendant, and that the plaintiff is entitled to compensation 
for that breach, it shall award him such compensation accordingly. 


(3) If, in any such suit the Court decides that specific performance ought 
to be granted, but that it is not sufficient to satisfy the justice of the case, and 
that some compensation for breach of the contract should also be made to the 

plaintiff, it shall award him such compensation accordingly. 

% 

(4) In determining the amount of any compensation awarded under this 
section, the Court shall be guided by the principles specified in Sec. 73 of the 
Indian Contract Act, 1872. 


(5) No compensation shall be awarded under this 
plaintiff has claimed such compensation in his plaint : 


section unless the 


Provided that where the plaintiff has not claimed any such compensation 
in the plaint, the Court shall at any stage of the proceeding, allow him to 
amend the plaint on such terms as may be just, for including a claim for such 
compensation. 


Explanation .—The circumstances that the contract has become incapable 
of specific performance does not preclude the Court from exercising the juris¬ 
diction conferred by this section. 


22. Power to grant relief for possession, partition, refund of earnest money, 
etc. —(1) Notwithstanding anything to the contrary contained in the Code of 
Civil Procedure, 1908, any person suing for the specific performance of a 
contract for the transfer of immovable property may, in an appropriate case, 
ask for — 
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W possession, or partition and separate possession, of the property, in 
addition to such performance ; or 

(b) any other relief to which he may be entitled, including the refund 
of any earnest money or deposit paid or J [made by] him, in case 
his claim for specific performance is refused. 

(2) No relief under Cl. (a) or CL (b) of sub section (1) shall be granted by 
the Court unless it has been specifically claimed : 

Provided that where the plaintiff has not claimed any such relief in the 
plaint, the Court shall, at any stage of the proceeding, allow him to amend the 
plaint on such terms as may be just for including a claim for such relief. 

(3) The power of the Court to grant relief under CL (b) of sub-section (1) 
shall be without prejudice to its powers to award compensation under Sec. 21. 

23. Liquidation of damages not a bar to specific performance.—<1) A 

contract otherwise proper to be specifically enforced, may be so enforced though 
a sum be named in it as the amount to be paid in case of its breach and the 
party in default is willing to pay the same, if the Court, having regard to the 
terms of the contract and other attending circumstances, is satisfied that the sum 
was named only for the purpose of securing performance of the contract and not 
for the purpose of giving to the party in default an option of paying money in 
lieu of specific performance. 

(2) When enforcing specific performance under this section, the Court 
shall not also decree payment of the sum so named in the contract. 

24. Bar of suit for compensation for breach 'after dismissal of suit for 
specific jperformance.—The dismissal of a suit for specific performance of a 
contract or part thereof shall bar the plaintiff’s right to sue for compensation 
for the breach of such contract or part, as the case may be, but shall not bar 
his right to sue for any other relief to which he may be entitled, by reason of 
such breach. 

Enforcement of Awards and Direction to Execute Settlements 

25. Application of preceding sections to certain awards and testamentary 
directions to execute settlements.—The provisions of this chapter as to contract 
shall apply to awards to which the Arbitration Act, 1940, does not apply and 
to directions in a will or codicil to execute a particular settlement. 

CHAPTER III 

RECTIFICATION OF INSTURMENTS 

26. When instrument may be rectified.—(1) When, through fraud or a 
mutual mistake of the parties, a contract or other instrument in writing (not 
being the articles of association of a company to which the Companies Act, 
1956, applies) does not express their real intention, then— 

(a) either party or his representative-in-interest may institute a suit to 

have the instrument, rectified ; or 

(b) the plaintiff may, in any suit in which any right arising under the 

instrument is in issue, claim in his pleading that the instrument 
be rectified ; or 
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(c) a defendant in any such suit as is referred to in Cl. (b), may in 
addition to any other defence open to him, ask for rectification of 
the instrument. 

(2) * n an ^ Sldt * n "'h'd* a contract or other instrument is sought to be 
rectified under sub-section (1), the Court finds that the instrument through fraud 
or mistake, does not express the real intention of the parties, the Court may 
in its discretion direct rectification of the instrument so as to express that inten¬ 
tion, so far as this can be done without prejudice to rights acquired by third 
persons in good faith and for value. 

(3) A contract in writing may first be rectified and then if the party 

claiming rectification has so prayed in his pleading and the Court thinks fit may 
be specifically enforced. J 

(4) No relief for the rectification of an instrument shall be granted to any 
party under this section unless it has been specifically claimed : 

Provided that where a party has not claimed any such relief in his plead- 
mg the Court shall, at any stage of the proceeding, allow him to amend the 
pleading on such terms as may be just for including such claim. 

CHAPTER IV 

RESCISSION OF CONTRACTS 

Cf i j, 2 !- r f scission ma y be adjudged or refused.-(i) Any person interest- 

adiudeed hv the r ma ^ SUe 0 r ha u V V» rescmded > and such rescission may be 
adjudged by the Court in any of the following cases, namely : 

(a) where the contract is voidable or terminable by the plaintiff ; 

(b) wh «€ the contract is unlawful for causes not apparent on its face 
and the defendant is more to blame than the plaintiff. 

nrfJSSSthTc' ZS- iae cmuincd i0 sub ' s ' c,i °" th '™*y 

(a) where the plaintiff has expressly or impliedly ratified the contract , 

m of , cire r stan “ s wh » i > >»* taken P i,c= 

<d) w p h .? e aod such 

which^s^^^^rs''^ rc ', a,ion to , * h ' » 

act in writing. 01 property Act, 1882, does not extend, means a contr- 

of JLSKisJr s?ZLSr m ? m ~° f contracts f ° r the saje «■ 

(1) Where InanyS’a £cr£ for ° f which * as •*** Screed.- 

sale or lease of immoveable oronertS^w £f rforma *)ce a contract for the 

to. doe, no, within the period allowed by the'’ fSefStof 
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r* 1 }® h«° Urt H ma 7 , a . llow > P a y the purchase-money or other sum which the 
Court has ordered him to pay, the vendor or lessor may apply in the same 

»nnl,v a S 1Ch *J h V deCree 15 made > t0 have the contract rescindedand on 3 

application the Court may, by order, rescind the contract either so far 
regards the party in default or altogether, as in the justice of the case may 

(2) Where a contract is rescinded under sub-section (1), the Court— 

(a) shall direct the purchaser or the lessee, if he has obtained posses- 

to°the vendo^or ksso'r” anV* 16 ~ * """ SUch 

(b) ^fit dire ^ u P t yment to ! he vendor or lessor of all the rents and 
profits which have accrued in respect of the property from the date 

on winch possession was so obtained by the purchaser or lessee 

until restoration of possession to the vendor or lessor, and if the 

justice of the case so requires, the refund of any sum paid by the 

vendee or lessee as earnest money or deposit in connection with the 
comracr. 

(3) If the purchaser or lessee pays the purchase-money or other sum which 
he is ordered to pay under the decree within the period referred ?o iiTsub 
section (l), the Court may, on application made in the same suit, award the 

purchaser or lessee such further relief as he may be entitled to, including in 
appropriate cases all or any of the following reliefs, namely : 

(a) the execution of a proper conveyance or lease by the vendor or 

lessor ; 

(b) the delivery of possession of partition and separate possession of 

the property on the execution of such conveyance or lease. 

i * 

(4) No separate suit in respect of any relief which may be claimed under 

this section shall lie at the instance of a vendor, purchaser, lessor or lessee as 
the case may be. ’ 

( 5 ) T ^ e costs of any P roceedin g under this section shall be in the discre- 
tion of the Court. 

. . 29- . Alternative prayer for rescission in suit for specific performance.—A 

plaintiff instituting a suit for the specific performance of a contract in writing 

may pray in the alternative that, if the contract cannot be specifically enforced 

it may be rescinded and delivered up to be cancelled and the Court, if it refuses 

to enforce the contract specifically, may direct it to be rescinded and delivered 
up accordingly. 

30. Court may require parties rescinded to do equity. —On adjudging the 
rescission of a contract, the Court may require the party to whom such relief 
is granted to restore, so far as may be, any benefit which he may have received 

from the other party and to make any compensation to hi m which justice may 
require. 

CHAPTER V 

CANCELLATION OF INSTRUMENTS 

• . * • 

31. When cancellation may be ordered.—(1) Any person against whom a 
written instrument is void or voidable, and who has resonable apprehension 
that such instrument, if left outstanding may cause him serious injury, may sue 
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to have it adjudged void or voidable ; and the Court may, in its discretion, so 

adjudge it and order it to be delivered up and cancelled. 

# _ 

A (2) If the instrument has been registered under the Indian Registration 

Act, 1908, the Court shall also send a copy of its decree to the officer in whose 
office the instrument has been so registered ; and such officer shall note on the 
copy of the instrument contained in his books the fact of its cancellation. 

32. What instruments may be partially cancelled.—Where an 
is evidence of different rights or different obligations, the Court 
proper case, cancel it in part and allow it to stand for the residue. 

■ ? 3 \ Power . t0 squire benefit to be restored or compensation to be made 

V m ^ str “ me “ t ,s cancelled or is successfully resisted as being void or voidable 

^ ( rtv? n a ^ ud 8 ,n «. 1 the cancellation 0 f an instrument, the Court may require the 
party to wh ° m such rehef‘s granted, to restore, so far as may be any benefit 

SSi™ ."S' h T ." Cei,e<i fr ° m ,he ° ,hef P» rt > «> maxe any com- 
pensation to him which justice may require. J 

(2) Where a defendant successfully resists any suit on the ground— 

(a) that the instrument sought to be enforced against him in the suit 

is voidable, the Court may, if the defendant has received any benefit 
nder the instrument from the other party, require him to restore, so 

j* ^ compensation 

(b) that the agreement sought to be enforced against him in the suit 

is void by reason of his not having been competent to contract 
under Section 11 of the Indian Contract Act, 1872, the Court may 

thi h nth5 enda ^ haS reCelve L d any benefit under the agreement from 
the other party, require him to restore, so far as maybe such 

t0 the extent t0 he or his estate has 

CHAPTER VI 

DECLARATORY DECREES 

. Discretion of Court as to declaration of statue nr piniw a 

entitled to any legal character, or to any right as to any property may mstitute 

ui against any person denying, or interested to deny his title to snrh 
character or right, and the Court may in its discretion thli l Uch 

? h80enti,1 ' d - aDd ,h ‘ 

.m. ,o „ dM c a 

existence he would be a trustee. existence, and for whom, if m 

binding only on the^SeYto^he suit, perso^'daim^ng “hJou t h his th cha P ter is 

tively, and, where any of the parties are trustees on 8 th«-™ gh ‘ hem respec- 
in existence at the date of the declaration, such parties woCfd Ce'truTtees ’ * 
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PART III 

Preventive Relief 

CHAPTER VII 
INJUNCTIONS GENERALLY 

0 

.. ^ Preventive relief how granted.—Preventive relief is granted at the 

discretion of the Court by injunction, temporary or perpetual. 

37. Temporary and perpetual injunctions—(1) Temporary injunctions 

the £ continu ,f untl1 a . specified time, or until the furthe/order of 

the Court, and they may be granted at any stage of a suit, and are regulated bv 

the Code of Civil Procedure, 1908 K iatca °y 

(2) A perpetual injucti on can only be granted by the decree made at the 
hearmg and upon the merits of the suit ; the defendant is thereby ^ritually 
enjoined from the assertion of a right, or from the commission of anacTwSch 
would be contrary to the rights of the plaintiff. ’ 

CAHPTER VIII 
PERPETUAL INJUNCTIONS 

38 Perpetual injunction when granted.-(l) Subject to the other provi¬ 
sions contained in or referred to by this chapter, a perpetual injunction may be 

granted to the plaintiff to prevent the breach of an obligation existing in his 
favour, whether expressly or by implication. 6 

(2) When any such obligation arises from contract, the Court shall be 
guided by the rules and provisions contained in Chapter II. 

(3) When the defendant invades or threatens to invade the plaintiff’s right 

t P> or enjoyment of property, the Court may grant a perpetual injunction in 
the following cases, namely : 

(a) where the defendant is trustee of the property for the plaintiff; 

(b) where there exists no standard for ascertaining the actual damage 

caused, or likely to be caused, by the invasion ; 

(c) where the invasion is such that compensation in money would not 
afford adequate relief; 

(d) where the injunction is necessary to prevent a multiplicity of 
judicial proceedings. 

39. Mandatory Injunctions. —When, to prevent the breach of an obliga¬ 
tion, it is necessary to compel the performance of certain acts which the Court 
is capable of enforcing, the Court may in its discretion grant an injunction to 
prevent the breach complained of, and also to compel performance of the 
requisite acts. 

40. Damages in lien of, or in addition to, injunction.— ( 1 ) The plaintiff 
in a suit for perpetual injunction under Section 38, or mandatory injunction 
under Section 39, may claim damages either in addition *to, or in substitution 
for, such injunction and the Court may, if it thinks fit, award such damages. 
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plainfn a ii^plalm'‘:" d “" d " ^ ™'“ s ,he 

cou„ sS d :? ^ «« 

plamt on such terms as may be just for including ^ch claim the 

0) The dismissal of a suit to nrsvent th^* Urp a «u r , 
in favour of the plain.ifT shall tar his right ,„ sun for" dl^getTsu°"h brlaih® 

41. Injunction when refused.-An injuction cannot be granted- 

<a) penSSt ff StutJ'i? ,rs"i:^s , s« l pro “ ed,ne 

xstizr such rcs,r,,in is ™ 

(b) to restrain any person from instituting or prosecuting anv nr. 

irsou|ht n ; a COUft n0t SUb0rdinate to that from which the injunction 

(c) to restrain any person from applying to any legislative body; 

<d> “ gta cS„ P ajTat«,'” 0r pr “'“ ti “* «* P™*cd- 

(c) perform “'“ » r »“■* »»“ ij 

(f) to prevent on the ground of nuisance, an act of which it is not 

reasonably clear that it will be a nuisance ; 

(g) to prevent a continuing breach in which the plaintiff has acquiesced; 

(h) when equally efficacious relief can certainlv „u ■ . , 

o,tar usual usoda of p«ceedi»g of SSJf & 

(i) when the conduct of the plaintiff or his apentc hur 

disentitle him to the assistance of the Court ; “ SUCh * S t0 

(j) when the plaintiff has no personal interest in the matter. 

«on.»£d 

agreement to do a certain act, coupled with a negative Tfreement affirmat,ve 

compel specific performance of the affirmative agreement /hSl no/ Ua ? b L e l ° 
from granting an injunction to perform the negative agreement ‘ PreC ' Ude “ 

i. is bEg on'tr 11 ' P ' aimi,r M ' d *° p " f< >™ «“ '»»«»»■ so far as 

word “enforced” Shall be inserted/ b ’ a S reement or award be”, the 
^SGA-^ 1 ’ -1 ^ SPCCifiC Re ' ief ACt ’ 1877 ’ iS hefeby repealed ’ 
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THE HIRE-PURCHASE ACT, 1972 

[No. 26 of 1972] 


[8//i June , 1972] 


An Act to define and regulate the rights and duites of parties to 

hire-purchase agreements and for matters connected 

therewith or incidental thereto. 

Be it enactrd by Parliament in the Twenty-third Year of the Republic of 
India as follows :— 


CHAPTER I 


PRELIMINARY 


1. Short title, extent and commencement.—(1) This Act may be called 
the Hire-Purchase Act, 1972. 


(2) It extends to the whole of India except the State of Jammu and 
Kashmir. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette , appoint. 

2. Definitions.—In this Act unless the context otherwise requires,— 


(a) 


(b) 

(c) 


‘contract of guarantee”, in relation to any hire-purchase agreement, 
means a contract whereby a person (in this Act referred to as the 
surety) guarantees the performance of all or any of the hirer’s 
obligations under the hire-purchase agreement ; 

‘hire” means the sum payable periodically by the hirer under a 
hire-purchase agreement ; 

‘hire-purchase agreement” means an agreement under which goods 
are let on hire and under which the hirer has an opiton to purchase 
them in accordance with the terms of the agreement and includes 
an agreement under which— 

(i) possession of goods is delivered by the owner thereof to a 

preson on condition that such person pays the agreed amount 
in periodical instalments, and 

(ii) the property in the goods is to pass to such person on the 
payment of the last of such instalments, and 

(in) such person has a right to terminate the agreement at any 
time before the property so passes ; 

( 338 ) 
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under a hire-purchase freemenf in^rdcr to’ Pay ^ ble by the hirer 
of, or the acquisition of7n%i?y ^ T Z mmP A tethe P Unh ^ 
agreement relates ; and includes any sum « g00ds , , t0 w bich the 
under the hire-purchase agreement h? payab,e b y the hirer 
other initial payment, or credited or j deposit or 

under such agreement on account of any such H cred,ted to him 
whether that sum is to he or hL been ° r payment . 

any other person or is to be or hoc k„ P aid to the owner or to 

of money °r by transfer or delivery of good^oTh ^ payment 
compensation ^dJSiagcTfb?! breach"dHh f agree ^ 

and includes a person to whom the hirer’s P ? base a greement, 
under the agreement have passed by assignment or by ope'raSof 

<f) Le- as ?•<“«» 

agreement and includes a person to whom th^ 3 hire - purcba se 

in the goods or any of the owner’s riehtToI LhM v " S pro P erf y 

agreement has passed by assignment or by ^perabon of'Sw^" 

(g) each of the words and exor^o- ns . . , 

Act but defined in the Indian Contract Ant n ,° c t -, defined in this 
the Sale of Goods Act, 1930 n of iq-im _. ’ , . 872 °P J872> °r 
against to it in that Act. f 930 ^’ ha have the meaning 

CHAPTER If 

form and contents oe hire-purchase agreements 

“ F.cir^hjre-purchase^greemcn^shal, “ d " g "“* »> Panics .here 

(a) in writing, and 

(b) signed by all the parties thereto 

- 1 ST—«»> - 

u,e ar the option of the 

««« a 8 r ccmenl. (I) Emy h ,^ 

<a> , ™uE , eTT PUrCh * Se Pri “ ° f ,hc *°«* >0 Which (he ag,ee me „ t 

(b) the cash price of the goods th*, • - 

goods may be purchased by the hirer for ca^/ 1 ? 6 Pr ‘ Ce at which the 

(c) the date oi which th* ~ 9 

meneed ; ,he » gre '»'“> *H be deeded haV e „ m . 
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(d) the number of instalments by which the hire-purchase price is to 

be paid, the amount of each of those instalments, and the date, or 
the mode of determining the date, upon which it is payable, and 
the person to whom and the place where it is payable ; and 

(e) the goods to which the agreement relates, in a manner sufficient to 

identify them. 

(2) Where any part of the hire-purchase price is, or is to be, paid other¬ 
wise than in cash or by cheque, the hire-purchase agreement shall contain a 
description of that part of the hire-purchase price. ‘ 

(3) Where any of the requirements specified in sub-section (1) or sub¬ 
section (2) has not been complied with, the hirer may institute a suit for getting 
the hire-purchase agreement rescinded ; and the court may, if it is satisfied 
that the failure to comply with any such requirement has prejudiced the hirer, 
rescind the agreement on such terms as it thinks just, or pass such other order 
as it thinks fit in the circumstances of the case. 

5. Two or more agreements when treated as a single hire-purchase 
agreement.— Where by virtue of two or more agreements in writing, none of 
which by itself constitutes a hire-purchase agreement, there is a bailment of 
goods and the bailee has an option to purchase the goods and the require¬ 
ments of Section 3 and Section 4 are satisfied in relation to such agreements, 
the agreements shall be treated for the purposes of this Act as a single hire- 
purchase agreement made at the time when the last of the agreement was 
made. 

CHAPTER III 

WARRANTIES AND CONDITIONS, LIMITATION ON HIRE- 
PURCHASE, CHARGES AND PASSING OF PROPERTY 

6. Warranties and conditions to be implied in hire-purchase agreements.— 

(1) Notwithstanding anything contained in any contract, in every hire-purchase 
agreement there shall b~ an implied -warranty— 

(a) that the hirer shall have and enjoy quiet possession of the goods ; 

and 

(b) that the goods shall be free from any charge or encumbrance in 
favour of any third party at the time when the property is to pass. 

(2) Notwithstanding anything contained in any contract, in every hire- 
purchase agreement there shall be — 

(a) an implied condition on the part of the owner that he has a right 

to sell the goods at the time when the property is to pass ; 

(b) an implied condition that the goods shall be of merchantable 

quality, but no such condition shall be implied by virtue of this 
clause— 

(i) as regards defects of which the owner could not reasonably 

have been aware at the time when the agreement was made, 
or 

(ii) as regards defects specified in the agreement (whether referred 

to in the agreement as defects or by any other description to 
the like effect), or 
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(IV) if the goods are second-hand goods and the arncmmt ™ * • 
a statement to that effect. S agreement contains 

(3) Where the hirer, whether expressly or by implication,— 

(,) ^goodsare'required,'or ° Wn " '"' Par ' icUl “ W* for which .he 
(b) in the course of any antecedent negotiation has madp 

eo"X,I°d any ° ,h " nioXtrr" 

SX££ “ i "' Plied '° ndUi0n ,he BOOd! Sha " be ™»»ahly (it for 

ro a sample'there'shalT'be— C agree™, by referedce 

(a) an implied condition on the part of the owner that the bulk will 
correspond with the sample in quality ; and 

(b> a h n ‘”? ied cond u \ tion on part of the owner that the hirer will 
sample. reaS ° nab e opportumty of comparing the bulk with the 

S'- 

S-™ : HS5=S£SH 

( P 3) r uSiS « n^difying^he'clmd^tionHset^ouMrrsub^s^cticm 

brought to the nSice i th^r^SSS^S 32?^™^°“ 

(7) Nothing in this section shall prejudice the operation n f „,i, 
an^re^puTchlse agleLcnt.^ ^ C ° nditi ° n ° r Warranty is t0 bs lm Phed in 

7. Limitation on hire-purchase charges —(1) I„ this section,— 

(a) “cash price instalment”, in relation to a hire-purchase instalment 

means an amount which bears to the net cash price theTf 

proportion as the amount of the hire-purchase instalment he ar ? e 
the total amount of hire-purchase price ; mstalment bears to 

(b) “deposit” means any sum payable by the hirer under the h- 

purchase agreement by way of deposit or other initial th hlre * 
credited or to be credited to him under the aereement ^ payraent « 
any such deposit or payment, whether that sum 0 ' ? a< ? count of 
been discharged by payment of money o bv trTnsfL ^ ^ 

of goods or by any other means ; V V transfer 0r deI,very 

(c) “net cash price”, in relation to goods comprised in a t.- . 

agreement, means the cash price of such goods as 
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to be specified 
of sub-section 
clause (b) ; 


in the hire-purchase agreement under clause (b) 

(1) of Section 4, less any deposit as defined in 


(l>) if h J re -P u rchase charges” in relation to a hire-purchase agree¬ 
ment for any goods, means the difference between the net hire- 
purchase price and the net cash price of such goods ; 



^ re-purchase price , in relation to goods comprised in a 
hire-purchase agreement, means the total amount of hire-purchase 
price of such goods as required to be specified in the hire-purchase 
agreement under clause (a) of sub-section (1) of Section 4 less — 


(0 any amount which is payable to cover the expenses of deliver¬ 
ing the goods or any of them to or to the order of the hirer 

and which is specified in the agreement as included in the hire- 
purchase price ; . 


(ii) any amount which is payable to cover registration or other 
fees under any law in respect of the goods or the agreement 
or both and which is specified in the agreement as included in 
the hire-purchase price ; and 

(iii) any amount which is payable for insurance (other than third 
party insurance) in respect of the goods and which is specified 
in the agreement as included in the hire-purchase price ; 



«« 


statutory charges”, in relation to a hire-purchase agreement, 
means the aggregate of the amounts calculated in accordance with 


the provisions of sub-section (2) as statutory charges in respect of 
each of the cash price instalments corresponding to each of the 
hire-purchase instalments under the agreement. 


(2) The statutory charges, in respect of a cash price instalment, shall be 
an amount calculated at the rate of thirty per centum per annum or, if a lower 
rate is specified under sub-section (3), at such lower rate, in accordance with the 
following formula :— 

CIvRxT 

s:=- 

100 


where,—SC,—represents the statutory charges ; 

Cl,—represents the amount of cash pr'ce instalment ex¬ 
pressed in rupees or fractions of rupees ; 

R,—represents the rate ; and 

T,—represents the time, expressed in years and fractions 
of years, that elapses between the date of the agree¬ 
ment and the date on which the hire-purchase 
instalment corresponding to the cash price instal¬ 
ment is payable under the agreement. 

* 

(3) The Central Government may, by notification in the Official Gazette , 
and after consultation with the Reserve Bank of India, specify the rate per 
centum per annum, bzi ng a rate which shall not be less than ten per centum per 
annum, at which statutory charges may be calculated under sub-section (2) and 
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, he S ° spec t | fie , d in res P ect of hire-purchase agreements 
relating to different classes or sub-classes of goods. 

(4) Where the net hire-purchase charges in relation to a hire-purchase 
agreement exceed the statutory charges in relation to such agreement calculated 
in accordance with the provisions of sub-section (2), the hirer may by notice 

in wnong to the owner, either elect to treat the agreement as void or to have 

his 1‘abihty reduced by the amount by which the net hire-purchase charges 
exceed the statutory charges aforesaid. ® 


tA\ Wheje a hirer elects in accordance with the provisions of sub-section 
(4) to treat the hire-purchase agreement as void, the agreement shall be void 

and the amount paid or provided whether by cash, cheque or other considera- 

° r °. n benalf of . tbe , hirer relation to the agreement shall be recover- 
able by the hirer as a debt due to him by the owner. 


(6) Where the hirer elects to have his liability reduced by the amount 

referred to in sub-section (4), h.s liability shall be reduced by that amount and 

that amount may be set off by the hirer against the amount that would otherwise 
be due under the agreement and, to the extent to which it is not so set off mav 
be recovered by the hirer as a debt due to him by the owner ’ 


— i-, x _ * j I • . a • | f provisions of this Act, the 

property in the goods to which a hire-purchase agreement relates shall pass to 

the hirer only on the completion of the purchase in the manner provided in the 


CHAPTER IV 

RIGHTS AND OBLIGATIONS OF THE HIRER 

9 Right of hirer to purchase at any time with rebate.—(I) The hirer mav 

at any time during the continuance of the hire-purchase agreement and after 

so V f ln8 H the 0wn< r r not less than fourteen day’s notice in writing of his intention 

calculated in the manner provided in sub-section (2), y 

thirrw The rebate f ° r , “l® P ur P° ses of sub-section (1) shall be equal to two- 
PortlL as the a ^? Unt W r ,K u earS t0 , the hire-purchase charges the same pro- 
purchase price ba anCC of the hire-purchase price not yet due bears to the hire- 


Explanation .— In this sub-section, 
difference between the hire-purchase price 
hire-purchase agreement. 


“hire-purchase charges’* means the 
and the cash price as stated in the 


' h ' hir ' r sha " b ' '° P-ov“ed"g,' 

10. Right of hirer to terminate agreement at anv timp 

% — srfc ttESsi 

X‘.v,sr.h“ 



344 


THE SALE OF GOODS ACT 


[App. F 


owner of the amounts which have accrued due towards the hire-purchase price 

and have not been paid by him, including the sum, if any, which he is liable to 
pay under sub-section (2). 


(2) Where the hirer terminates the agreement under sub-section (1) and 

the agreement provides for the payment of a sum named on account of such 

termination, the liability of the hirer to pay that sum shall be subject to the 
following conditions, namely : • 



where the sum total of the amounts paid and the amounts due in 
respe t of the hire-purchase price immediately before the termi¬ 
nation exceeds one-half of the hire-purchase price, the hirer shall 
not be liable to pay the sum so named ; 


(b) where the sum total of the amounts paid and the amounts due 
in respect of the hire-purchase price immediately before the 
termination does not exceed one-half of the hire-purchase price, 
the hirer shall be liable to pay the difference between the said sum 

or the sum named in the agreement, 

whichever, is less. 


(3) Nothing in sub-section (2) shall relieve the hirer from any liability for 
any hire which might have accrued due before the termination. 

(4) Any provision in any agreement, whereby the right conferred on a 
hirer by this section to terminate the hire-purchase agreement is excluded or 
restricted, or whereby any liability in addition to the liability imposed by this 
Act is imposed on a hirer by reason of the termination of the hire-purchase 
agreement by him under this section, shall be void. 

(5) Nothing in this section shall prejudice any right of a hirer to terminate 
a hire-purchase agreement otherwise than by virtue of this section. 


11. Right of hirer to appropriate payments in respect of two or more agree¬ 
ments. — A hirer who is liable to make payments in respect of two or more hire- 
purchase agreements to the same owner shall, notwithstanding any agreement 


to the contrary, be entitled, on making any 
ments which is not sufficient to discharge the 
the agreements to appropriate the sum so 
satisfaction of the sum due under any one of 
the satisfaction of the sums due under two or 
porportions as he thinks fit, and, if he fails to 
aforesaid, the sum so paid shall, by virtue of this section, stand appropriated 
towards the satisfaction of the sums due under the respective hire-purchase 
agreements in the order in which the agreements were entered into. 


payment in respect of the agree- 
total amount then due under all 
paid by him in or towards the 
the agreements, or in or towards 
more of the agreements in such 
make any such appropriation as 


12. Assignment and transmission of hirers right or interest under 
hire-purchase agreement. — (1) The hirer may assign his right, title and interest 
under the hire-purchase agreement with the consent of the owner, or, if his 
consent is unreasonably withheld, without his consent. 


(2) Except as otherwise provided in this section, no payment or other 
consideration shall be required by an owner for his consent to an assignment 
under sub-section (I), and where an owner requires any such payment or other 
consideration for his consent, that consent shall be deemed to be unreasonably 
withheld, 
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(3) Where on a request being made by a hirer in this behalf the owner 
fails or refuses to give his consent to an assignment under sub-section (1) 
the hirer may apply to the court for an order declaring that the consent of 
the owner to the assignment has been unreasonably witheld, and where such 
an order is made the consent shall be deemed to be unreasonably withheld. 

Explanation .—In this sub-section “court” means a court which would 
have jurisdiction to entertain a suit for the relief claimed in the application. 

(4) As a condition of granting such consent, the owner may stipulate that 
all defaults under the hire-purchase agreement shall be made good and may 
require the hirer and the assignee to execute and deliver to the owner an assign¬ 
ment agreement, in a form approved by the owner, whereby, without 
affecting the continuing personal liability of the hirer in such respects, the 
assignee agrees with the owner to be personally liable to pay the instalments 
of hire remaining unpaid and to perform and observe all other stipulations 
and conditions of the hire-purchase agreement during the residue of the 

term thereof and whereby the assignee indemnifies the hirer in respect of such 
liabilities. 

(5) The right, title and interest of a hirer under a hire-purchase agree¬ 
ment shall be capable of passing by operation of law to the legal represen¬ 
tative of the hirer but nothing in this sub-section shall relieve the legal 

representative from compliance with the provisions of the hire-purchase agree¬ 
ment. 6 


Explanation .—In this sub-section, the expression “legal representative” 

has the same meaning as in clause (11) of Section 2 of the Code of Civil Pro¬ 
cedure, 1908 (5 of 1908). 


(6) The provisions of this section apply notwithstanding anything 

contrary contained in the hire-purchase agreement. 


to the 


Obligations of hirer to comply with aggreement.—Subject to the pro¬ 
visions of this Act, a hirer shall be bound— j o ne pro- 


(a) 


(a) to pay the hire in accordance with the agreement, and 

(b) otherwise to comply with the terms of the agreement. 

14. Obligation of hirer in respect of care to be taken of Bonds— m A 
hirer in the absence of a contract to the contrary,— 8 A 

wi 1 * 56 b , ound t0 take as much care of the goods to which the 
hire-purchase agreement relates as a man of ordinary prudence 

would under similar circumstances, take of his own goods of the 
same bulk, quality and val ue ; K oi me 

shall not be responsible for the loss, destruction or deterioration 

in dause°(a)! ' f hC h3S tak<m the amount of care thereof described 

( 2 ) The hirer shall be liable to make comDerKatinn t-Vip. ~ c 

“ !,ke care of,he BOOds in “ conianc '^ 


(b) 
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according to the conditions of the agreement, the hirer shall be liable to make 

compensation to the owner for any damage arising to the goods from or during 
such use. ^ 


16. Obligation of the hirer to give information as to where-abonts of 
goods. (1) Where by virtue of a hire-purchase agreement a hirer is under a 
duty to keep in his possession or control the goods to which the agreement 
relates, the hirer shall, on receipt of a request in writing from the owner, inform 
the owner where the goods are at the time when the information is given or, 
if it is sent by post, at the time of posting. 

(2) If the hirer fails without reasonable cause to give ths said inform¬ 
ation within fourteen days of the receipt of the notice, he shall be punishable 
with fine which may extend to two hundred rupees. 


17. Rights of hirer in case of seizure of goods by owner.—Where the 
owner seizes under clause (c) of Section 19 the goods let under a hire-purchase 
agreement, the hirer may recover from the owner the amount, if any, by 
which the hire-purchase price falls short of the aggregate of the following 
amounts, namely :— 

(i) the amounts paid in respect of the hire-purchase price up to the 
date of seizure ; 

(ii) the value of the goods on the date of seizure. 

(2) For the purposes of this section, the value of any goods on any 
date of seizure is best price that can be reasonably obtained for the goods 
by the owner on the date less the aggregate of the following amounts, 
namely :— 

(i) the reasonable expenses incurred by the owner for seizing the 
goods ; 

(ii) any amount reasonably extended by the owner on the storage, 
repairs or maintenance of the goods ; 

(iii) (whether or not the goods have subsequently been sold or other¬ 
wise disposed of by the owner) the reasonable expenses of selling 
or otherwise disposing of the goods ; and 

(iv) the amount spent by the owner for payment of arrears of taxes 
and other dues which are payable in relation to the goods under 
any law for the time being in force and which the hirer was liable 
to pay. 

•\ • 

(3) If the owner fails to pay the amount due from him under the pro¬ 
visions of this section or any portion of such amount, to the hirer within a 
period of thirty days^from the date of notice for the payment of the said 
amount is served on him by the hirer the owner shall be liable to pay interest 
on such amount at the rate of twelve per cent per annum from the date of 
expiry of the said period of thirty days. 

(4) Where the owner has sold the goods seized by him the onus of 
proving that the price obtained by him for the goods was the best price that 
could be reasonably obtained by him on the date of seizure shall lie upon 
him. 
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CHAPTER V 


RIGHTS AND OBLIGATIONS OF THE OWNER 


18. Rights of owner to terminate hire-purchase agreement for default in 
payment of hire or authorised actor breach of express conditions.— (1) Where 
a hirer makes more than one default in the payment of hire-purchase agreement 
then, subject to the provisions of Section 21 and after giving the hirer notice in 
writing of not less than— 


(i) one week, in a case where the hire is payable at weekly or lesser 

intervals ; and 

(ii) two weeks, in any other case, 

the owner shall be entitled to terminate the agreement by giving the hirer notice 
of termination in writing : 

Provided that if the hirer pays or tenders to the owner the hire in arrears 
together with' such interest thereon as may be payable under the terms of 
the agreement before the expiry of the said period of one week or, as the case 
may be, two weeks, the owner shall not be entitled to terminate the agreement. 

(2) Where a hirer— 


(a) does any act with regard to the goods to which the agreement 
relates which is inconsistent with any of the terms of the agree¬ 
ment ; or ■ 


(b) breaks an express condition which provides that, on the breach 
thereof, the owner may terminate the agreement, 

the owner shall, subject to the provisions of Section 22, be entitled to terminate 
the agreement by giving the hirer notice of termination in writing. 


19. Rights of owner on termination.— Where a hire-purcha< 
terminated under this Act, then the owner shall be entitled_ 


agreement is 


(a) to retain the hire which has already been paid and to recover the 

arrears of hire due : 


Provided that when such goods are seized 
of hire and recovery of the arrears of 
the provisions of Section 17 ; 


by the owner, the retention 
hire due shall be subject to 


(b) subject to the conditions 
section (2) of Section 10, 
vided in the agreement ; 


specified in clauses (a) and (b) of sub- 
to forfeit the initial deposit, if so pro- 


(c) subject to the provisions of Section 17 and Section 20 and subject 
and'seize'the'goods* 



(d) Subject to the provisions of Section 21 and Section 22 to recover 
possesMon of the goods by applicition under Section 20 or by 
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(c) without prejudice to the provisions of sub-section (2) of Section 14 

fi? d ^ 0f f Sect10 u - 1’ to dama Ses for non-delivery of the goods, from 
the date on which termination is effective, to the date on which 
the goods are delivered to or seized by the owner. 


J* estrict ' on °n owner’s right to recover possession of goods otherwise 
than through court.— (I) Where goods have been let under a hire-purchase 
agreement and the statutory proportion of the hire-purchase price has K 
paid, whether in pursuance of the judgment of a court or otherwise, or tendered 
by or on hehalf of the hirer or any surety, the owner shall not enforce any right 

to recover possession of the goods from the hirer otherwise than in accordance 
with sub-section (3) or by suit. 


Explanation—In this section, “statutory proportion” means,— 

(i) one-half, where the hire-purchase price is less than fifteen thousand 

rupees ; and 

(ii) three-fourths, where the hire-purchase price is not less than fifteen 

thousand rupees : 

Provided that in the case of motor vehicles as defined in the Motor 
Vehicles Act, 1939 (4 of 1939), “statutory proportion” shall mean,— 

(i) one-half where the hire-purchase price is less than five thousand 

rupees ; 

(ii) three-fourths, where the hire purchase price is not less than five 

thousand rupees but less than fifteen thousand rupees ; 

(iii) three-fourths or such higher proportion not exceeding nine-tenths 

as the Central Government may, by notification in the Official 
Gazette , specify, where the hire-purchase. p»ice is not less than 
fifteen thousand rupees. 


(2) If the owner recovers possession of goods in contravention of the 
provisions of sub-section (1), the hi repurchase agreement, if not previously 
terminated, shall terminate, and— 

(a) the hirer shall be released from all liabilities under the agreement 

and shall be entitled to recover from the owner all sums paid by 
the hirer under the agreement or under any security given by him 
in respect thereof ; and 

(b) the surety shall be entitled to recover from the owner all sums paid 
by him under the contract of guarantee or under any security given 
by him in respect thereof. 


(3) Where, by virture of the provisions of sub-section (1), the owner is 
precluded from enforcing a right to recover possession of the goods, he may 
make an application for recovery of possession of the goods to any court having 
jurisdiction to entertain a suit for the same relief. 

(4) The provisions of this section shall not apply in any case in which the 
hirer has terminated the agreement by virtue of any right vested in him. 

21. Relief against termination for non-payment of hire.—Where the 
owner, after he has terminated the hire-purchase agreement in accordance with 
the provisions of sub-section (1) of Section 18, institutes a suit or makes an 
application against the hirer for the recovery of the goods, and at the heariag 
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of the suit or application, the hirer pays or tenders to the owner the hire in 
arrears, together with such interest thereon as may be payable under the terms 
of the agreement and the costs of the suit or application incurred by the owner 
and complies with such other conditions, if any, as the court may think fit to 
impose, the court may, in lieu of making a decree or order for specific delivery, 
pass an order relieving the hirer against the termination ; and thereupon the 
hirer shall continue in possession of the goods as if the agreement had not been 
terminated. 


22. Relief against termination for unauthorised act or breach of express 
condition.— Where a hire-purchase agreement has been terminated in accord¬ 
ance with the provisions of clause (a) or clause (b) of sub-section (2) of Section 

18, no suit or application by the owner against the hirer for the recovery of 

the goods shall lie unless and until the owner has served on the hirer a notice 
in writing,— 

(a) specifying the particular breach or act complained of ; and 

(b) if the breach or act is capable of remedy, requiring the hirer to 

remedy it, 

and the hirer fails, within a period of thirty days from the date of the service 
of the notice, to remedy the breach or act if it is capable of remedy. 

23. Obligation of owner to supply copies and information.—It shall be 

cc t >y of the nire-purchase 

agreement, signed by the owner,— 

(a) to the hirer, immediately after execution of the agreement ; and 

(b) where there is a contract of guarantee, to the surety, on demand 

made at any time before the final payment has been made under 
the agreement. 


(2) It shall also be the duty of the owner, at any time before the final 
payment has been mader under the hire-purchase agreement, to supply to the 
hirer, within fourteen days after the owner receives a request in writing from 
the hirer in this behalf and the hirer tenders to the onwner the sum of one rupee 
tor expenses, statement signed by the owner or his agent showing_ 


(a) the amount paid by or on behalf of the hirer ; 

(b) the amount which has become due under the agreement but remains 

unpaid and the date upon which each unpaid instalment became 
due, and the amount of each such instalment ; and 


(c) the amount which is to become payable under thp ^ 

.h f dale o, the node of deler.L’I.g IhSTl. ‘u po ‘f Xh‘' “ d 

STiSSss: -■ “ b ' come orss 


(3) Where there is a failure without reasonable 
duties imposed by sub-section (1), or sub-section ( 2 ) 
continues,— v h 


cause to carry out the 
then, while the default 


(a) the owner shall not be entitled to enforce the agreement against the 

ment°nr7n wnf f rce any coni J act of guarantee relating to the agree- 
ment, or to enforce any right to recover the goods from and hfrer; 
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(b) TJ' CUnt y given b y the hirer in respect of money payable under the 

agreement or g.yen by a surety in respect of money*payable Zder 

b a ,?'V ract of guarantee as aforesaid shall be enforceable 
against the hirer or the surety by the holder thereof, 

and, if the default continues for a period of two mnnthc tu- , , 

punishable with line which may extend to two hundred rupeis * 

bire-p 1 urchtu«^(peemeiu e are r sitbject!^ ranCe '° Wh ' Ch ,he -»««d by the 


CHAPTER VI 


MISCELLANEOUS 


24. Discharge of price otherwise than by payment of money.—Where an 
wner has agreed that any part of the hire-purchase price may be discharged 

“ ^!™ se l p an by the payment of money, any such discharge shall, for die 
purposes of Section 1°, Seetion n, ^cpon i7 ? Section 20 and Section 23 be 
deemed to be a payment of that part of the hire-purchase price. 


.. 25 - Insolvency of hirer, etc.— (I) Where, during the continuance of the 

hire-purchase agreement, the hirer is adjudged insolvent under any law with 
respect to insolvency for the time being in force, the Official Receiver or where 
the hirer is a company, then in the event of the company being wound up the 
liquidator, shall have, in respect of the goods which are in the possession of the 
hirer under the agreement, the same rights and obligations as the hirer had in 
relation thereto. 

I 

(2) The Official Receiver or the liquidator, as the case may be may with 
the permission of the Insolvency Court or the court in which the’winding up 
proceedings are pending, assign the rights of the hirer under the agreement to 

any other person, and the assignee shatT have all the rights and be subject to 

all the obligations of the hirer under the agreement. 


Explanation .—In this section, “Official Receiver” means an Official Recei- 
ver appointed under the Provincial Insolvency Act, 1920 (5 of 1920) and 

includes any person holding a similar office under any other law with renerf 
to insolvency for the time being in force. pect 


26. Successive hire-purchase agreements between same parties —When, 
goods have been let under a hire-purchase Egreement, and at any time there! 
a ^ C .u t b e °^? r ma k e s a subsequent hire-purchase agreement with the hirer 
whether relatmg exclusively to other goods or to other goods together with the 

goods to which the first agreement relates, any such subsequent hire-purchlse 

a^eement shaH not have effect in so far as it affects prqudicially any nght 
which the hirer would have had by virtue of Section 20 under the first airfe- 
ment., if such subsequent hire-purchase agreement had not been made. 5 

. f 7 ' Evidence of adverse detention in suit or application to recover posses¬ 

sion of goods.— (1) Where, in a suit or application by an owner of goodswhidi 
have been let under a hire-purchase agreement, to enforce a righf to recover 
possession of the goods from the hirer, the owner proves that beforeX 
commencement of the suit or application and after the right to recover 
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possession of the goods accrued, the owner made a request in writing to the 
hirer to surrender the goods, the hirer’s possession of the goods shall, for the 
purpose of the owner’s claim to recover possession thereof, be deemed to be 
adverse to the owner. 


(2) Nothing in this section shall affect a claim for damages for the con¬ 
version. 


28. Hirer’s refusal to surrender goods not to be conversion in certain 

cases. —If, during the subsistence of any restriction to which the enforcement 
by an owner of a right to recover possession of goods from a hirer is subject 
by virtue of this Act, the hirer refuses to give up possession of the goods to the 
owner, the hirer shall not, by reason only of such refusal be liable to the owner 
for conversion of the goods. 

29. Service of notice.— Any notice required or authorised to be served on 
or given to an owner or a hirer under this Act may be so served or given— 

(a) by delivering it to him personally ; or 

(b) by sending it by post to him at his last known place of residence 
or business. 


30. Powers to exempt from provisions of Sections 6, 9, 10, 12 and 17 
In certain cases.— Where the Central Government is satisfied that having regard 


(a) the short supply of any goods or class of goods, or 

(b) the use or intended use of any goods or class of goods and the 

person by whom such goods or class of goods are used or intended 
to be used, or 

(c) the restrictions imposed upon the trade or commerce in anv goods 
or class of goods, or 

(d) any other circumstances in relation to any goods or class of goods, 

it is necessary or expedient in the public interest so to do, the Central Govern¬ 
ment may, by notification in the official Gazette, direct that clause fb) of sub¬ 
section (2) of Section 6 Section 9, Section 10, Section 12 and Section 17 or 
any of them shall not apply or shall apply with such modifications as may be 

S 't C c'la^ 1 of I goods r0tlfiCatIOn ’ t0 h ' re purchase agreements relating to such goods 


31. Act not to apply to existing agreements.—The Act shall not aDDlv 

this r Ac!!° n hlr£ ' PUrChaSe a 8 re€ment made before the commencement of 


NOTIFICATIONS 

( 1 ) 

Date of enforcement 

- fcrss sr»s rss 
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appoints the 1st day of June, 1973 as the date on which the said Act shall come 
into force. 1 2 


( 2 ) 

In exercise of the powers conferred by sub-section (3) of Section 1 of the 
Hire-Purchase Act, 1972 (26 of 1972) and all other powers enabling it in this 
behalf, the Central Government hereby rescinds the notification of the Govern¬ 
ment of India in the Ministry of Law, Justice and Company Affairs No. G.S.R. 
222 (E), dated the 30th April, 1973, published at pages 609 of the Gazette of 
India, Extraordinary, Part II, Section 3, sub-section (i), dated the 30th April 

1973 and appoints the 1st day of Semptember, 1973, as the date on which the’ 
said Act shall come into force.* 


1 Vide Noti. No. G.S.R. 222 (E), dated April 30, 1973, published in 
Gazette of India, Extra., Part II, Section 3 (i), dated 29th April, 1973 

p. 609. 

2 Vide Noti. No. G.S.R. 288 (E), dated May 31, 1973, published in 
Gazette of India, Extra., Part II, Section 3 (i), dated 31st May, 1973, 

p. 839. 
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An Act for codifying the Law relating to the Sale of Goods 

(20th February, 1894) * 

Be it enacted by the Queen’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons 
in this present Parliament assembled, and by the authority of the same as 
follows : ’ 

PART I—FORMATION OF THE CONTRACT 

Contract of Sale 

l. Sale and agreement to sell —(1) A contra^ 3 ale of goods is a con¬ 
tract whereby the seller transfers or agre^ to transfer the property in goods to 

the buyer for a money consideration, called the price. There may be a contract 
of sale between one part owner and another. 

(2) A contract of sale may be absolute or conditional. 

(3) Where under a contract of sale the property in the goods is trans¬ 
ferred from the seller to the buyer the contract is called a sale • but where the 
transfer of the property in the goods is to take place at a future ’time or subject 

to some condition thereafter to be fulfilled the contract is called an agreement 

to sell. 

(4) An agreement to sell becomes a sale when the time elapses or the 
transferred ^ fU filled sub j ect to which the Property in the goods is to be 


2. Capacity to buy and sell —Capacity to buy.and sell is regulated bv 

the general law concerning capacity to contract, and to transfer and acouire 
property : d ^ ulIC 

Provided that where necessaries are sold and delivered to an infant nr 
minor, or to a person who by reason of mental incapacity, or drunkenness is 

incompetent to contract, he must pay a reasanable price thereof. 

.. i . Nece ssaries in this section mean goods suitable to the condition in life of 
o“h(" f r anifdelivery°‘ her P ' rS °"' “" d “ h “ “ t ‘“ l ” to to[ 

Formalities of the Contract 

; b " w , f n,6de —Subject to the provisions of this Act 
in that behalf, a contract of sale may be made in writing 

( 353 ) 


and 


3. Contract 

of any statute 


SGA—23 
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(either with or without seal), or by word of mouth, or partly in writing and 
partly by word of mouth, or may be implied from the conduct of the parties : 

Provided that nothing in this section shall effect the law relating to 
corporations. 


4. Contractor sale for ten pounds and upwards.— (1) A contract for the 
sale of any goods of the value of ten pounds or upwards shall not be enforce¬ 
able by action unless the buyer shall accept part of the goods so sold, and 
actually receive the same, or give something in earnest to bind the contract, 
or in part payment, or unless some note or memorandum in writing of the 
contract be made and signed by the party to be charged or his agent in that 
behalf. 


(2) The provisions of this section apply to every such contract, notwith¬ 
standing that the goods may be intended to be delivered at some future time, 
or may not at the time of such contract be actually made, procured, or pro¬ 
ved, or fit or ready for delivery, or some act may be requisite for the making 
r completing thereof or rendering the same fit for delivery. 

(3) There is an acceptance of goods within the meaning of this section 
when the buyer does any act in relation to the goods which recognises a pre¬ 
existing contract of sale whether there be an acceptance in performance of the 
contract or not. 

(4) The provisions of this section do not apply to Scotland. 


Subject Ma tter of Con tract 


5. Existing or future goods. —(1) The goods which form the subject of a 
contract of sale may be either existing goods, owned or possessed by the seller, 
or goods to be manufactured or acquired by the seller after the making of the 
contract of sale, in this Act called “future goods.” 

(2) There may be a contract for the sale of goods, the acquisition of 
which by the seller depends upon a contingency which may or may not happen. 

(3) Where by a contract of sale the seller purports to effect a present sale 
of future goods, the contract operates as an agreement to sell the goods. 

6. Goods which have perished. —Where there is a contract for the sale of 
specific goods, and the goods without the knowledge of the seller have perished 
at the time when the contract is made, the contract is void. 


7. Goods perishing before sale but after agreement to sell. —Where there 
is an agreement to sell specific goods, and subsequently the goods, without any 
fault on the part of the seller or buyer, perish before the risk passes to the 
buyer, the agreement is thereby avoided. 


The Price 


8. Ascertainment of price. — (1) The price in a contract of sale maybe 
fixed by the contract, or may be left to be fixed in manner thereby agreed, or 
may be determined by the course of dealing between the parties. 


(2) Where the price is not determined in accordance with the foregoing 
provisions the buyer must pay a reasonable price. What is a reasonable price 
is a question of tact dependent on the circumstances of each particular case. 


9. Agreement to sell at valuation. —(1) Where there is an agreement to 
fell goods on the terins that the price is to be fixed by the valuation of a third 
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pro.TdLTha" SU ' 11 ‘he agree- 

» w Md — ia - 

".king the valuation b, ,„= 
damages against the party in fault * f may ma "Hain an action for 
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(1) In a contract of sale ‘Wnfk” 

r * aje mont ^ nieans prima facie calenrW 
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**• wncn conditmn tn * _.. . 


u/< .. r 1 june calender mouth 

Wnen condition to be treated . 

treated as warranty :—(, > In England Qr 


11 

Ireland 

thes< - fhe buyer m^ w^ve^lie^conditioV^r^a 000 ? 1 '* 1 ' 00 t0 be ^filled by 

ss. c ssssas breach ° f 

\vhich may give rise toa^ghTto" reat" th^ °f Sa,e is a co »dition, the breach of 

the breach of which may give rise S a daim"f ! 3S lepudiated > or a warrant^ 

reject the goods and treat the contract as rennd^fw'!f S but not to a tight to 
the construction of the contract A ! repudiated, depends in each i 

called a warranty in the contract PU atlon may be a condition, though 

irr? rss* 

. ' * “™ ,hC «l™» ot Lplied,” e a K“ dia " d ' 

(2) In Scotland, failure hv n 

(•) An implied condition on the part of th» ■■ 

a sate he has a right to sell the goods ^and fh ! hat in the ca *« of 

when the property is to pass ; * the g°°ds at the time 
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(2) An implied warranty that the buyer shall .have and enjoy quiet 

possession of the goods ; " 

(3) An implied warranty that the goods shall be free from any 
charge or incumbrance in favour of any third party, not declared 
or known to the buyer before or at the time when the contract is 

• made. 

13. Sale by description.—When there is a contract for the sale of goods 
by description, there is an implied condition that the goods shall correspond 
with the description ; and if the sale be by sample, as well as by description, 
it is not sufficient that the bulk of the goods corresponds with the sample if the 
goods do not also correspond with the description. 

14. Implied conditions as to quality or fitness.—Subject to the provisions 
of this Act and of any statute in that behalf, there is no implied warranty or 
condition as to the quality or fitness for any particular purpose of goods 
supplied under a contract of sale, except as follows : 

(1) Where the buyer, expressly or by implication, makes known to 
the seller the particular purposes of which the goods are required, so as 
to show that the buyer relies on the seller’s skill or judgment, and the 
goods are of a description which it is in the course of the seller’s business 
to supply (whether he be the manufacturer or not), there is an implied 
condition that the goods shall be reasonably fit for such purpose, provided 
that in the case of a contract for the sale of a specified article under its patent 
or other trade name, there is no implied condition as to its fitness for any parti¬ 
cular purpose ; 

(2) Where goods are bought by description from a seller who deals in 
goods of that description (whether he be the manufacturer or not), there is an 
implied condition that the goods shall be of merchantable quality ; provided 
that if the buyer has examined the goods, there shall be no implied condition 
as regards defects which such examination ought to have revealed ; 

(3) An implied warranty or condition as to quality or fitness for a parti¬ 
cular purpose may be annexed by the usage of trade ; 

(4) An express warranty or condition does not negative a warranty or 
condition implied by this Act unless inconsistent therewith. 

Sale by Sample 

15. Sale by Sample.—(1) A contract of sale is a contract for sale by 
sample where there is a term in the contract, express or implied, to that effect. 

(2) In the case of a contract for sale by sample— 

(a) There is an implied condition that the bulk shall correspond with 
the sample in quality ; 

(b) There is an implied condition that the buyer shall have a reasonable 
opportunity of comparing the bulk with the sample ; 

(c) There is an implied condition that the goods shall be free from any 
defect, rendering them unmerchantable, which would not be 
apparent on reasonable examination of the sample. 
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PART II—EFFECTS OF THE CONTRACT 

Transfer of Property as between Seller and Buyer 

16. Goods must be ascertained. —Where there is a contract for the sale 
of unascertained goods no property in the goods is transferred to the buyer 
unless and until the goods are ascertained. 1 

Yl. Property passes when intended to pass.—(1) Where there is a con¬ 
tract for the sale of specific or ascertained goods the property in them is trans¬ 
ferred to the buyer at such time as the parties to the contract intend it to be 
transferred. 

( 2 ) F ° r the P ur P ose of ascertaining the intention of the parties regard shall 
be had to the terms of the contract, the conduct of the parties, and the cir- 
cumstances of the case. 


„ f, 8 - R^es for ascertaining intention.—Unless a different intention appears 
the tollowing are rules for ascertaining the intention of the parties as to the time 
at which the property in the goods is to pass to the buyer. 


Rule 1.—Where there is an unconditional contract for the sale of specific 
goods, m a deliverable state, the property in the goods passes to the buyer when 

the contract is made, and it is immaterial whether the time of payment or the 
time of delivery, or both, be postponed. 


n f 2 ’~ Where there a contract for the sale of specific goods and the 
se ler is bound to do something to the goods, for the purpose of putting them 

and the buyer has notice thereof. 6 ’ 

Rule 3.—Where there is a contract for the sale of specific goods in a deli 

Irt a n e th tate ’ b u f th r SeIler 1S bound t0 weigh > nieasur e, test, or do some other 
act or thing with reference to the goods for the purpose of ascertaining thJ 

has'not^ce'Thereof *** " 0t P3SS Until SUch aCt ° r thing be done - and the buyJr 


or r P mrn” 4 ~™ hen . g ° ods are delivered to the buyer on approval or “on sale 
or return or other similar terms the property therein passes to the buyer :— 

^ r en m he slgmbes hls a PP r oval or acceptance to the seller or does 
any other act adopting the transaction ; 

(b) If he does not signify his approval or acceptance to the seller but 
retains the goods without giving notice of rejection then if a time 

^? e , C „ n / X r ed ^ ,hc P‘T or J he Boods ' °" "» “p'rau™ o? S 

time, and, if no time has been fixed, on the exniratmn 
able time. What is a reasonable time is a question of fact 

Rule 5.—(1) Where there is a contract for the sale nf * • o 

future goods by description, and goods of that description and inT 
state are unco.mtionally appropriated to the contract either by the selerwith 
the assent of the buyer, or by the buyer with the assent ofthesefl/r n. h 
perty in the goods thereupon passed to the buyer Such assent k» tb pr °‘ 
or implied, and may be given either before or after the appropriation iTmade^ 

.h. ,he 5?* •’» 

buyer or nol) for the purpose or transmission to the buyei. Id doSnofrese'rve 
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goods^to ,t S ' S d “”' ed '° haVe a PP ro Priated ,h. 

f , J. 9 ’ , Reservation of right of disposal.-(l) Where there is a contract for 
the sale of specific goods or where goods are subsequently appropriated to 
the contract, the seller may, by the terms of the contarct or appropriation 
reserve the right of disposal of the goods until certain conditions are fulfilled’ 

In such case, notwithstanding the delivery of the goods to the buyer or to a 

carrier or other bailee or custodier for the purpose of transmission to the buyer 

the Property in the goods does not pass to the buyer until the conditions 
imposed by the seller are fulfilled. 110 ns 

(2) Where goods are shipped, and by the bill of lading the goods are 

ro refJfv e th° the ° rd f er , of the seller °r his agent, the seller is prtma facie deemed 
to reserve the right of disposal. 

(3) Where the seller of goods draws on the buyer for the orice 
transmits the bill of exchange and bill of lading to the buyer together to secure 
acceptance or payment of the bill of exchange, the buyer is bound to return the 

S tn m K .'f ^ CS n °u h ° n0Ur thebi11 of exchan ge, and if he wrongfully 
retains the bill of lading the property in the goods does not pass to him. 

„ . 20 Risk P r j ma ff ci , e P a f es with Property.—Unless otherwise agreed, the 

goods remain at the seller s risk until the property therein is transferred to the 

buyer, but when the property therein is transferred to the buyer the goods are 
at the buyer’s risk whether delivery has been made or not : 

Provided that where delivery has been delayed through the fault of either 
buyer or seller the goods are at the risk of the party in fault as regards any 
loss which might not have occurred but for such fault : 

Provided also that nothing in this section shall affect the duties or liabili¬ 
ties of either seller or buyer as a bailee or custodier of the goods of the other 
party. & 


Transfer of Title 

a . 2 u Sa,e *>y person not the owner.—(1) Subject to the provisions of this 

Act, where goods are sold by a person who is not the owner thereof and who 

does not sell them under the authority or with the consent of the owner the 

buyer acquires no better title to the goods than the seller had, unless the owner 

of the goods is by his conduct precluded from denying the seller’s authority 
to self. J 


(2) Provided also that nothing in this Act shall affect— 


(a) The provisions of the Factors Acts, or any enactment enabling the 
apparent owner of goods to dispose of them as if he were the true 
owner thereof ; 

(b) The validity of any contract of sale under any special common law 

or statutory power of sale or under the order of court of competent 
jurisdiction. 


♦ +u Orot (1) Where goods are sold in market overt, according 

, us t ge of f the market, the buyer acquires a good title to the goods, pro- 

yi ed he buys them in good faith and without notice of any defect or want of 
title on the part of the seller. 
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(2) Nothing in this section shall affect the law relating to the sale of 

horses 

(3) The provisions of this section do not apply to Scotland. 

23. Sale under voidable title.—When the seller of goods has a voidable 
title thereto, but his title has not been avoided at the time of the sale, the buyer 
acquires a good title to the goods, provided he buys them in good faith and 
without notice of the seller’s defect of title. 

24. Revesting of property in stolen goods on conviction of offender.—(1) 

Where goods have been stolen and the offender is prosecuted to convictioh, the 
property in the goods so stolen revests in the person who was the owner of the 
goods or his personal representative, notwithstanding any intermediate dealing 
with them, whether by sale in market overt or otherwise. 

(2) Notwithstanding any enactment to the contrary, where goods have 
been obtained by fraud or other wrongful means not amounting to larceny, the 
property in such goods shall not revest in the person who was the owner of the 
goods or his personal representative, by-’ reason only of the conviction of the 
offender. 

(3) The provisions of this section do not apply to Scotland. 

25. Seller or buyer in possession after sale.— (1) Where a person having 
sold goods continues or is in possession of the goods, or of the documents of 
title to the goods, the delivery or transfer by that person, or by a mercantile 
agent acting for him, of the goods or documents of title under any sale, pledge, 
or other disposition thereof, to any person receiving the same in good faith and 
without notice of the previous sale, shall have the same effect as if the person 
making the delivery or transfer were expressly authorised by the owner of the 
goods to make the same. 

(2) Where a person having bought or agreed to buy goods obtains, with 
the consent of the seller, possession of the goods or the documents of title to the 
goods, the delivery or transfer by that person, or by a mercantile agent acting for 
him, of the goods or documents of title, under any sale, pledge, or other disposi¬ 
tion thereof, to any person receiving the same in good faitn and without notice 
of any lien or other right of the original seller in respect of the goods, shall have 
the same effect as if the person making the delivery or transfer were -a mercantile 
agent in possession of the goods or documents of title with the consent of the 
owner. 

(3) In this section the term “mercantile agent” has the same meaning as 
in the Factors Acts. 

26. Effect of writs of execution.—(1) A writ of fieri facias or other writ of 
execution against goods shall bind the property in the goods of the execution 
debtor as from the time when the writ is delivered to the sheriff to be executed * 
and, for the better manifestation of such time, it shall be the duty of the sheriff 
without fee, upon the receipt of any such writ to endorse upon the back thereof 
the hour, day, month, and year when he received the same : 

Provided that no such writ shall prejudice the title to such goods acquired 
by any person in good faith and for valuable consideration, unless such person 
had at the time when he acquired his title notice that such writ or any other 
writ by virtue of which the goods of the execution debtor might be seized or 

attached had been-delivered to and remained unexecuted in the hands of the 
sheriff. 
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(2) In this section the term “sheriff” includes any officer charged with the 
enforcement of a writ of execution. 

(3) The provisions of this section do not apply to Scotland. 

% 

PART III—PERFORMANCE OF THE CONTRACT 


27. Duties of seller and buyer.—It is the duty of the seller to deliver the 
goods, and of the buyer to accept and pay for them, in accordance with the 
terms of the contract of sale. 

28. Payment and delivery are concurrent conditions.—Unless otherwise 

agreed, delivery of the goods and payment of the price arc concurrent conditions 
that is to say, the seller must be ready and willing to give possession of the goods’ 
to the buyer in exchange for the price, and the buyer must be ready and willing 
to pay the price in exchange for possession of the goods. 5 

29. Rules as to delivery.—(1) Whether it is for the buyer to take posses¬ 
sion of the goods or for the seller to send them to the buyer is a question 
depending in each case on the contract, express or implied, between the parties. 
Apart from any such contract, express or implied, the place of delivery is the 
seller’s place of business, if he have one, and if not, his residence : Provided 
that, if the contract be for the sale of specific goods, which to the knowledge of 
the parties when the contract is made are in some other place, then that place is 
the place of delivery. 

(2) Where under the contract of sale the seller is bound to send the goods 
to the buyer, but no time for sending them is fixed, the seller is bound to send 
them within a reasonable time. 

(3) Where the goods at the time of sale are in the possession of a third 
person, there is no delivery by seller to buyer unless and until such third person 
acknowledges to the buyer that he holds the goods on his behalf; provided that 
nothing in this section shall affect the operation of the issue or transfer of any 
document of time to goods. 

~ (4) Demand or tender of delivery may be treated as indefectual unless 

made at a reasonable hour. What is a reasonable hour is a question of fact. 

(5) Unless otherwise agreed, the expenses of and incidental to putting the 
goods into a deliverable state must be borne by the seller. 

30. Delivery of wrong quantity.—(I) Where the seller delivers to the 
buyer a quantity of goods less than he contracted to sell, the buyer may reject 
them, but if the buyer accepts the goods so delivered he must pay for them at 
the contract rate. 

(2) Where the seller delivers to the buyer a quantity of goods larger than 
contracted to sell, the buyer may accept the goods included in the contract and 
reject the rest, or he may reject the whole. If the buyer accepts the whole of 
the goods so delivered he must pay for them at the contract rate. 

(3> Where the seller delivers to the buyer the goods he contracted to sell 
mixed with goods of a different description not included in the contract, the 
buyer may accept the goods which are in accordance with the contract and 
reject the rest, or he may reject the whole. 

(4) The provisions of the section are subject to any usage of trade, special 
agreement, or course of dealing between the parties. 
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,he buyet ° f 

jg.as^,- ff£ 

in each case depending on * h ® ti repudiation of the whole contract 

^^riri'SvS h ^s^n 8 *. r» r «» v « M k>.b. 

not to a right to treat the whole contract as repudiated. 

*. £. u'asa-^a 

,™fm*si« .V.hTbuyer 5 pril facie deemed to be a delivery of .he good, .o 
the buyer. 

W Unless °««™- »“ £ tyer'ly fi^SSS^LSS 

contract with the carrier on b ' h ‘ lf “X' circu ^ s , a „ c es of the case. If 

regard to .the nature of the go * damaged in course of transit, 

£ as a dehvery to ht.se,f, 

or may hold the seller responsible in damages. 

HI Unless otherwise agreed, where goods are sent by the seller to the 
hnver bv a route involving sea transit, under circumstances in which it is usual 
to insure the seller must give such notice to the buyer as may enable him to 

“sore Sem during their sea transit, and, if ,h. seller fails to do so. .he goods 

shall be deemed to be at his risk during such sea transit. 

33 Risk where goods are delivered at distant place.—Where the seller 
of goods agrees to deliver them at his own risk at a place other than that 
where they are when sold, the buyer must, nevertheless, unless otherwise agreed 
Jkeanyrisk of deterioration in the goods necessarily incident to the course of 

transit. 

34 Buyer’s right of examining the goods.- (1) Where goods are delivered 
to the buyer, which he has not previously examined he is not deemed to have 
accepted them unless and until he has had a reasonable opportunity ot examm- 

them for the purpose of ascertaining whether they are in conformity with 

the contract. 

(2) Unless otherwise agreed, when the seller tenders delivery of goods to 
the buyer, he is bound, on request, to afford the buyer a reasonable opportunity 
of examining the goods for the purpose of ascertaining whether they are in con¬ 
formity with the contract. 

35 Acceptance —The buyer is deemed to have accepted the goods when 
he intimates to the seller that he has accepted them, or when the goods have 
been delivered to him, and he does any act in relation to them which is incon¬ 
sistent with the ownership of the seller, or when after the lapse of a reasonable 
time, he retains the goods without intimating to the seller that he has rejected 

them. 

36. Buyer not bound to return rejected goods.—Unless otherwise agreed, 
where goods are 4'elivered to the buyer, and he refuses to accept them, having 
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the right so to do, he is no: bound to return them to the seller but it is sufficient 
if he intimates to the seller that he refuses to accept them ’ sufficient 

37. Liability of buy r for neglecting or refusing deliverv of nnnd« _wh. n 

the seller is ready and willing to deliver the pnnrk onri ^ . goods. When 

take S°T' H £ SU '“ 

PART IV RIGHTS OF UNPAID SELLER AGAINST THE GOODS 

„ ?*■ Unpaid filer defined.—(1) The seller of goods is deemed to be an 

unpaid seller within the meaning of this Act— 

(a) When the whole of the price has not been paid or tendered ; 

(b) When a bill of exchange or other negotiable instrument has been 

received as conditional payment, and the condition on which it was 

received has not been fulfilled by reason of the dishonour of the 
instrument or otherwise. 

in th (2) v this r part n f this r Act thc tefm “ seller ” includes any person who is 

of uLf 0 ?,° f a - Cr ’ a S f ° r Instance ’ an a S ent °f th e seller to whom the bill 
of lad ng has been indorsed, or a consignor or agent who has himself paid, or is 
directly responsible for, the price. H ’ 

39. Unpaid seller’s rights.—(1) Subject to the provisions of this Act and 
ol any statute in that behalf, notwithstanding that the property in the goods 

ca«oS a of law- '° b “ y "’ th ' ,, " paid <* OX**. « W h aVl* 

(S) I’posS'l h on 6 o7,t°n, r t " "* Pri " h ‘ “ 

(b) th « ins ? Iv “ K * of the Layer, a right of stopping the goods 
transilu after he has parted with the possession of them ; 

(c) A right of re-sale as limited by this Act. 

„ ii Where the property in goods has not passed to the buyer the unpaid 

similar to and co-extens.ve with his rights of lien and stoppage /n Sim wS 
the property has passed to the buyer. 8 ‘ “ wncro 

Attachment by seller in Scotland.-In Scotland a seller of goods may 
attach the same while in his own hands or possession by arrestment or do indimr 
and such arrestment or poinding shall have the same operation and eKiia 
competition or otherwise as an arrestment or poinding by a third party. 

Unpaid Seller's Lien 

S*U er slf n - (1) Subject to the provisions of this Act, the unpaid 
.eller of goods who is in possession of them is entitled to retain possession of 
them until payment or tender of the price in the following cases, namely 
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(a) Where the goods have been sold without any stipulation as to credit, 

(b) Where the goous have been sold on credit, but the term of credit 

has expired ; 

(c) Where the buyer becomes insolvent. 

(2) The seller may exercise his right of lien notwithstanding that he is in 
possession of the goods as agent or bailee or custodier for the buyer. 

42. Part delivery.—Where an unpaid seller has made part delivery of the 
goods, he may exercise his right of lien or retention on the remainder, unless 
such part delivery has been made under such circumstances as to show an agree¬ 
ment to waive the lien or right of retention. 

43. Termination of lien.—(1) The unpaid seller of goods loses his lien or 
right of retention thereon— 

(a) When he delivers the goods to a carrier or other bailee or custodier 
for the purpose of transmission to the buyer without reserving the 
right of disposal of the goods ; 

;.b) When the buyer or his agent lawfully obtains possession of the 
goods; 

(c) By waiver thereof. 

(2) The unpaid seller ot goods, having a lien or right of retention thereon 
does not lose his lien or right of retention by reason only that he has obtained 
judgment or decree for the price of the goods. 

Stoppage in transitu 


, If' °r sl0 PP a 8 e in transitu.—Subject to the provisions of this Act, 

wh ‘ n * c b u )' er ,°f goods becomes insolvent, the unpaid seller who has parted 
with the possession of the goods has the right of stopping them in transitu , that 
is to say he may resume possession of the goods as long as they are in course 
ot transit, and may retain them until payment or tender of the price. 


D " ration transit—(1) Goods are deemed to be in course of 

T V fl< ? m the time whcn they are delivered to a carrier by land or water or 
? ball “ or cust odier for the purpose of transmission to the buyer until’the 

oS"'wi«»; 8 o e „ n ;^L h , , “ behalf - ,akesdd ' v “* ° r ,h '"- 


SSiKE an end* 

,o P ?h?“ver d "orT i0n ' 

ss-f ,ha ' a fu " her d —" ~ 


(4) If the goods are rejected by the buver and * .. .» 

or custodier continues in possession of them the 

at an end, even if the feller has refused to recede them bacL deemed *° * 



I 


364 


THE SALE OF GOODS ACT 




[App. O 


(5) When goods zrc delivered to a ship chartered by the buyer it is a 
question depending on the circumstances of the particular case, whether they 
are in the possession of the master as a carrier, or as agent to the buyer. 

(6) Where the carrier or other bailee or custodier wrongfully refuses to 
deliver the goods to the buyer, or his agent in this behalf, the transit is deemed 
to be at an end. 


(7) Where part delivery of the goods has been made to the buyer, or his 
agent in that behalf, the remainder of the goods maybe stopped in transitu, 
unless such part delivery has been made under such circumstances as to show an 
agreement to give up possession of the whole of the goods. 


46. How stoppage in transitu is affected.—(1) The unpaid seller may exer¬ 
cise his right of stoppage in transitu either by taking actual possession of the 
goods, or by giving notice of his claim to the carrier or other bailee or custodier 
in whose possession the goods are. Such notice may be given either to the per¬ 
son in actual possession of the goods or to his principal. In the latter case the 
notice, to be effectual must be given at such time and under such circumstances 
that the principal, by the exercise of reasonable diligence, may communicate it 
to his servant or agent in time to prevent a delivery to the buyer. 


(2) When notice of stoppage in transitu is given by the seller to the 
carrier, or other bailee or custodier in possession of the goods, he must re¬ 
deliver the goods to, or according to the directions of the seller. The expenses 
of such re-delivery must be borne by the seller. 


Re-sale by Buyer or Seller 


47. Effect of sub-sale or pledge buyer.—Subject to the provisions of this 
Act, the unpaid seller’s right of lien or retention or stoppage in transitu is not 
affected by any sale, or other disposition of the goods which the buyer may have 
made, unless the seller has assented thereto : 

0 

Provided that where a document of title to goods has been lawfully trans¬ 
ferred to any person as buyer or owner of the goods, and the person transfers 
the document to a person who takes the document in good faith and for valu¬ 
able consideration, then if such last-mentioned transfer was by way of sale the 
unpaid seller’s right of lien or retention or stoppage in transitu is defeated, and 
if such last-mentioned transfer was by way of pledge or other disposition for 
value, the unpaid seller’s right of lien or retention or stoppage in transitu can 
only be exercised subject to the rights of the transferee. 

48. Sale not generally rescinded by lien or stoppage in transitu.—(1) 

Subject to the provisions of this section, a contract of sale is not rescinded by 
the mere exercise by an unpaid seller of his right of lien or retention or stoppage 

in transitu. 

(2) Where an unpaid seller who has exercised his right of lien or retention 
or stoppage in transitu re-sells the goods, the buyer acquires a good little 
thereto as against the original buyer. 

(3) Where the goods are of a perishable nature, or where the unpaid seller 
gives notice to the buyer of his intention to re-sell, and the buyer does not with* 
m a reasonable time pay or tender the price, the unpaid seller may re-sell the 
goods and recover from the original buyer damages for any loss occasioned by 

his breach of contract. 
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(4) Where the seller expressly reserves a right of re-sale in case the buyer I 
should make default, and on the buyer making default, re-sells the goods, the 
original contract of sale is thereby rescinded but without prejudice to any 
claim the seller may have for damages. 


PART V—ACTIONS FOR BREACH OF THE CONTRACT 


Remedies of the Seller 


49. Action for price.—(I) Where, under a contract of sale, the property 
in the goods has passed to the buyer, and the buyer wrongfully neglects or 
refuses to pay for the goods according to the terms of the contract, the seller 
may maintain an action against him for the price of the goods. 


. * .. i , * ... ^ price is payable on a day certain 

irrespective of delivery, and the buyer wrongfully neglects or refuses to pay snrh 

price, the seller may maintain an action for the price, although the property 

in the goods has jiot passed, and the goods have not been appropriated to the 
contract. 


(3) Nothing in this section shall prejudice the right of the seller in Scot¬ 
land to recover interest on the (price from the date of tender of the goods or 

from the date on which the price was payable, as the case may be. 


50. c-"cn-acccpiaikee.—(! ) Where 

lects or refuses to accept and pay for the goods, 
action against him for damages for non-acceptance.' 


the buyer wrongfully neg- 
the seller may maintain an 


(2) The measure of damages is the estimated Joss directly and naturally 
resulting, in the ordinary course of events, from the buyer’s breach of contract/ 

(.3) Where there is an available market for goods in question the measure 

S nr a if S " a??™ faC l C t0 bC ascertained b y difference between the con- 

mf D ht P t h d K hC mark °a CUrr r nt Price at the time or times when the goods 
time of°th<frefusal*to^aecqrt. ^ W3S fiXed f0r 3CCeptance ’ then at the 


Remedies of the Buyer 

or refuse tnT. age % f ^ fl0n : delivery ~< 1) Where the ^er wrongfully neglects 

*£&£rfor buy " ma> “ & 

r.sul.i.1 T„ h 'thrs 

(3) Where there is an available market fnr tu* • 

measure of damages is prima facie to be ascertained bv the H V W ques * I0n the 

times when they ought to have been delivered^ if no^tim? ^ tH f H® 6 0r 
the time of the refusal to deliver. ’ ° tlrne was fixed ’ then at 


52. Specidc perfo. mancc. -In any action 
dehver specific or ascertained goods the court may. 


for breach of contract to 
if it thinks fit, on the appli- 
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cation of the nlaintiff by its judgment o* - decree Hirer-t- *i, 

be performed specifically, without giv ng the defendant Jhf r COn * ract sha| l 

•he goods on payment „ y f'da ra a g e s . 8, Z^ , X^X" t d2L OP ry £ SSS? 

price, and oK.iL as \oZ ™LZy‘?Z T T°‘ otthc 

plaintiff may be made at any time before judgment or decree. C 3PP IC “ llon by tfic 

and njfn ot thtrigS'Me S££? £ SSST** *°’ 

53. Remedy for breach of warranty. —(1) Where th^re ic a K r «o„u c 
warranty by the seller, or where the buyer elects or is comnelleri 0 ~ 

breach of a condition on the part of theselie^ as a breacl^of warrant. rise 
goods 'bathe may-”" °” Iy ° f SllCh br “ Ch Warran,y en,iUed '» the 

W ‘th'e^riee 1 '" r b ' eaCh ° f m ‘ y “ ‘« 

(b) maintain an action against the seller for damages for the breach of 
warranty. U1 


(2) The measuie of 
loss directly and naturally 
breach of warranty. 


damages for breach of warranty is the estimated 
resulting, in the ordinary course of events, from the 


A -Jr* 1 th ? case of breach of warranty of quality such loss is prima facie 
the difference between the value of the goods at the time of delivery to the 
buyer and the value they would have had if they had answered t c the warranty 

(4) The fact that the buyer has set up the breach of warranty in diminu- 
tion or extinction of the price does not prevent him from maintaining an action 
for the same breach of warranty if he has suffered further damage. 

• - • ^ | ^ prejudice or affect the buyer's right of 

rejection in Scotland as declared by this Act. B 

54. Interest and special damages.— Nothing in this Act shall affect the 
right of the buyer or the seller to recover interest or special damages in any 
case where by law interest or special damages may be recoverable, or to recover 
money paid where the consideration for the payment of it has failed. 

PART VI—SUPPLEMENTARY 

v Exclusion °f implied terms and conditions. —Where any right, duty, 

or liability would arise under a contract of sale by implication of law, it may 

be negatived or varied by express agreement or by the course of dealing between 

the parties, or by usage, if the usage be such as to bind both parties to the 
contract. 


Reasonable time a question of fact.—Where by this Act, any reference 

is made to a reasonable time the question what is a reasonable time is a 
question of fact. 

57. Rights, & c, enforceable by action.—Where any right, duty, or 
liability is declared by this Act, it may, unless otherwise by this Act provided, 
be enforced by action. 
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58. Auction sale.—In the case of a sale by auction— 

(1) Where goods are put up for sale by auction in lots, each lot is 
pnma facts deemed to be the subject of a separate contract cf 

(2) a k Ct H n r ,r° m r pl f' when ,he auctioneer announces its 
completion by the fall of the hammer, or in other customary 

his"bfd • Untl SL ‘ Ch an,l0uncement is m ade, any bidder may retract 

(3) ’k h a ere Vk e .f by r aU u tion ,i S not noti,ied t0 be subject to a right m 

bid on behalf of the seller, it shall not be lawful for the seller to 

bid himselt or to employ any person to bid at such sale, or tor the 
auctioneer knowingly to take any bid from the seller or any such 

bythe buyer f Contravenin « this ™le be treated as fraudulent 

(4) A sale by auction may be notified to be subiect to a rescued or 

oTShXfS telle, ,0 b,d “■«<» S or 

any onT^rJntL Lfii if, ^ fSX&T « 

, Q S ?' Payment into Court in Scotland when breach of warranty al'ened — 
In Scotland where a buyer has elected to accent pood* „,u: i,i.. • , !», ' 

rejuted, ana to treat a bread of contract as only giving rise 'to a'-iaim 

fcr damtigcs, he may, in an action by t he seller for the pri?e. be required n 
security for the due payment thereof reasonable 

«■ Repeal.-The enactments mentioned in the schedule to this Act are 
ZSLT2&2 :»“ ,he °r this Act to ,he extcnOn*that 

Provided that such repeal shall hot affect anything done or suffered or 

Art tlt C ’ i° r 1,Uerest acquired or accrued before the commencement of 

titlc or inTerllt 8 P roceed)n 8 or rcmed y in respect of any such thing, right! 

. „ 61 ' Savings.— (I) The rules in bankruptcy relating to contracts of sale 
shall continue to apply thereto, notwithstanding in this Act contained. 

* (2 L The rules of the common law > including the law merchant save in sn 

™r* ,aS l afC i ,nc ° ns,stent V/Ith express provisions of this Act and in 

particular the rules relating to the law of principal and agent and the effect of 

fraud, misrepresentation, duress or coercion, mistake, or other invalidatino 
cause, shall continue to apply to contracts for the sale of goods. ng 

(3) Nothing in this Act or in any repeal effected thereby shall 

enactments relating to bills of sale, or any enactment relating to the sLe of 
goods which is not expressly repealed by this Act. ® °* 

(4) The provisions of this Act relating to contracts of sale Hn * 

any transaction m the form of a coniract of sale which is Stlnded tn ^ \° 

by way of mortgage, pledge, enarge, or other security. perate 

(5) Nothing in this Act shall prejudice or affect the lanHi^rH’o ; u* * 

hypothec or sequestration for rent in Scotland. s r, ght of 
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Interpretation of terms. —(1) In this Act, unless the context or subject 
matter otherwise requires,— J 

_ “Action” include , s counterclaim and set off, and in Scotland condes- 
cendence and claim and compensation : 

“Bailee” in Scotland includes tustodier : 

Buyer means a person who buys or agrees to buy goods : 

Contract of sale includes an agreement to sell as well as a sale : 

‘‘Defendant” includes in Scotland defender, respondent, and claimant in 
a multiple poinding : 


Delivery means voluntary transfer of possession fro 
another : 


AflP. nPrc An 


“Document of title to goods” has the same meaning as it 
ractors /Vets i 


has in the 


i qoa “ F ^ ctors Acts ” means the Factors Act, 1889, the Factors (Scotland) Act, 

1890, and any.enactment amending or substituted for the same : 

“Fault” means wrongful act or default : 

Future .g° ods means goods to be manufactured or acquired by the seller 
after the making of contract of sale, 


Goods include all chattels, personal other than things in action and 

wS ^kV 1 Sc ° tland . a11 • corporeal moveables except money. The term 

ti, i ble . me ^ s > ,ndustr,a l growing crops, and things attached to or forming 
part of the land which are agreed to be severed before sale or under the contract 


“Lien” in Scotland includes right of retention : 


a /T la ! ntiff ” incudes pursuer, complainer, claimant 
and defendant or defender counterclaiming .* 


in a multiple poinding 


Property” means the general property in goods, and 
property : 


not merely a special 


Quality of goods” includes their state or condition : 

Sale includes a bargain and sale as well as a sale and delivery : 

Seller means a person who sells or agrees to sell goods : 

“Specific goods” mean goods identified and agreed upon at the time a 

contract of sale is made: 


Warranty as regards England and Ireland means an agreement with 
reference to gooes which are the subject of a contract of sale, but collateral 
to the main purpose of such contract, the breach of which gives rise to a claim 
for damages, but not to a right to reject the goods and treat the contract as 

repudiated. 


As regards Scotland a breach of warranty shall be deemed to be a failure 
to perform a material part of the contract. 

(2) A thing is deemed to be done‘in good faith’ within the meaning 

of this Act when it is in fact done honestly, whether it be done negligently or 
not • 
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who ,$A PCrSOn deemed t0 be insolvent within the meaning of this Act 

bankruptcy or not, and whether he has become a notour bankrupt or not. 

.. , (4) G ° 0d u are in a “deliverable state” within the meaning of this Act when 

S £ * S ' aK ,h " w»»l« -ndcr co„,r,ct‘ta 

or.w y °" first d * y 

64. Short title.—This Act may be cited as the Sale of Goods Act, 189.'. 

SCHEDULE 


Ser«>'on and Chapter 

1 Jac. I, c. 21 
29 Cha. 2, c. 3 


Enactments Repealed (Section 60). 

Title of Act and Extent of Repeal 


9 Geo. 4, c. 14 


19 & 20 Viet. c. 60 


19 & 20 Viet. c. 97 


An Act against broke-s. , ne whole Act. 

An Act foi the prevention of frauds and perjuries. 

In part ; that is to say, sections fifteen and sixteen.* 

^th A e Ct va f n r dol nd o e r r,nga Written memorandum necessary 
to the validity of certain promises and engagements. 

In part; that is to say, section seven. 

The Mercantile Law Amendment (Scotland) Act, 1856. 

In part; that is to say, sections one, two, three, four and 

The Mercantile Law Amendment Act, 1856. 

In part ; that is to say, Sections one and two. 


* Commonly cited as Sections 16 & 17 
SGA-24 
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THE FACTORS ACT, 1889 

(52 & 53 VICT. C. 45) 

An Act to amend and consolidate the Factors Act (26 th August, 1889) 

Be it enacted by the Queen’s Most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows :_ 

Preliminary 

1. Definitions—For the purpose of his Act.—(1) The expression 
mercantile agent shall mean a mercantile agent having in the customary 

course of his business as such agent authority either tc sell goods, or to consign 

goods for the purpose of sale, or to buy goods, or to raise money on the security 
of goods : 

(2) A person shall be deemed to be in possession of goods or of the 

documents of title to goods, where the goods or documents are in his actual 

custody or are held by any other person subject to his control or for him or on 
his behalf : 

(3) The expression “goods” shall include wares and merchandise : 

(4) The expression “document of title” shall include any bill of lading 
dock warrant, warehouse keeper’s certificate, and warrant or order for the 
delivery of goods, and any other document used in the ordinary course of 
business as proof of the possession or control of goods, or authorising or 

purporting to authorise, either by endorsement or by delivery, the possessor of 

the document to transfer or receive goods thereby represented : 

(5) The expression “pledge” shall include any contract pledging, or giving 
a lien or security on, goods, whether in consideration of an original advance or 
of any further or continuing advance or of any pecuniary liability : 

(6) The expression “person” shall include any body of persons corporate 
or unincorporate. 

Dispositions by Mercantile Agents 

2. Powers of mercantile agent with respect to disposition of goods.—(1) 
Where a mercantile agent is, with the consent of the owner, in possession of 
goods or of the documents of title to goods, any sale, pledge, or other disposi¬ 
tion of the goods, made by him when acting in the ordinary course of business 
of a mercantile agent shall, subject to the provisions of this Act, be as valid as 
if he was expressly authorised by the owner of the goods to make the same: 
provided that the person taking under the disposition acts in good faith, and 

( 370 ) 
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£“ Z ItriXlb $2Zr th ‘ <*'»" ™ ki "* «» disposition 

in possession* of goodl'Sof the^dTOn'SenB'of'title?o' Se "'d° f "" owncr ’ been 
or other disposition, which would have been valid if thp g °° dS * Saie ’ plcd * c » 

th. person taking nndn, ,h. dl'£sito h.T„« a.^ t.mX^ T^ 'J 3 ' 
the consent has been determined. e thereof notice that 

or tifiSo Toods'by «ason‘S htfbSng^rtJvtg'' t^ 0 ? ” f »» -*<«»«.« 
sha.>, for the purposes of this Act^deemedt coSt Sh^" 

sumedti theVbsencelofHvidencelo^he co'ntrTry^‘ °' ^ ° WnCr iila11 be pre ' 
tide **SS5*• documents of 

as security for*a d7bt*”7ftab™ l ty d dSe the pled S e5 *°ods 

could have been enforced by the pledgor at the fimiTf "?p g00ds than 

deration nectfsaV^'S Sid^Jf a sale^ed”' docun5en '*~The consi- 
goods, m pursuance of this Act may be either^/’ ° f ° ther dls P osiji °n of 

delivery or transfer of other goods orof^H^* P a >ment in cash, or the 
negot^blc security, or any other valuable rn of title to g oods . or of a 

pledged by a mercantile agent in consideratio'^f Vi?" i bUt where goods are 

pinSfsSi,v„; a . d rs 

—• <—• - S&f. KttlX' 

6. Agreements through clerks A, r c- . 

sas st su,"ssv«? ^ a pu .rror°o'£ t z 

Pledge on hi, behalf shall be deemed be « 

ofL°n° d! Where the owner 

:E- cSs -r“™ « 

the owner of the goods, and may ,£££” ?i£S Ten fo “ “V*" •*'»" »*• 

Pledger feSoi by a SamtagS’ °' «“ of’any sale. 

Dispositions by Sellers and Buyers of Goods 
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sale, pledge, or other disposition thereof, or under any agreement for sale 

pledge, or other disposition thereof, to any person receiving the same in good 

faith and without notice of the previous sale, shall have the same effect as if the 

person making the delivery or transfer were expressly authorised by the owner 
of the goods to make the same. 


9. Disposition by buyer obtaining possession —Where a person having 

bought or agreed to buy goods, obtains with the consent of the seller possession 
of the goods or the documents of title to the goods, the delivery or transfer 
by that person or by a mercantile agent acting for him, of the goods or docu- 
ments of title, under any sale, pledge or other disposition thereof, or under any 
agreement for sale, pledge or other disposition thereof, to any person receiving 
the same in good faith and without notice of any lien or other right of the 
original seller in respect of the goods, shall have the same effect as if the person 
making the delivery or transfer were a mercantile agent in possession of the 
goods or documents of title with the consent of the owner. 


10. Effect of transfer of documents on vendor's lien or right of stoppage 

in transitu.—Where a document of title to goods has been lawfully transferred 
to a person as a buyer or owner of the goods, and that person transfers the 
document to a person who takes the document In good faith and for valuable 
consideration, the last-mentioned transfer shall have the same effect for defeating 
any vendor’s lien or right of stoppage in transitu as the transfer of a bill of 
lading has for defeating the right of stoppage in transitu . 


Supplemental 


11. Mode of transferring documents.—For the purposes of this Act, the 
transfer of a document may be by endorsement, or where the document is by 
custom or by its express terms transferable by delivery, or makes the goods 
deliverable to the bearer, then by delivery. 

12. Saving for rights of true owner.—(1) Nothing in this Act shall 
authorise an agent to exceed or depart from his authority as between him¬ 
self and his principal, or exempt him from any liability, civil or criminal, for 
so doing. 

(2) Nothing in this Act shall prevent the owner of goods from recovering 
the goods from an agent or his trustee in bankruptcy at any time before the 
sale or pledge thereof, or shall prevent the owner of goods pledged by an agent 
from having the right to redeem the goods at any time before the sale thereof, 
on satisfying the claim for which the goods were pledged, and paying to the 
agent, if by him required, any money in respect of which the agent would by 
law be entitled to retain the goods or the documents of title thereto, or any 
of them, by way of lien as against the owner, or from recovering from any 
person with whom the goods have been pledged any balance of money remain¬ 
ing in his hands as the produce of the sale of the goods after deducting the 
amount of his lien. 

(3) Nothing in this Act shall prevent the owner of goods sold by an agent 
from recovering from the buyer the price agreed to be paid for the same, or 
any part of that price, subject to any right of set-off on the part of the buyer 

against the agent. 

13. Saving for Common Law powers of agent.—The provisions of this 
Act shall be construed in amplification and not in derogation of the powers 
exercisable by an agent independently of this Act 
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14. Repeal.— The enactments mentioned in the schedule to this Act are 
hereby repealed as from the commencement of this Act but this repeal shall not 
affect any right acquired or liability incurred before the commencement of this 
Act under any enactment hereby repealed. 

15. Commencement.— This Act shall commence and come into operation 
on the 1st day ol January, one thousand eight hundred and ninety. 

16. Extent of Act. —This Act shall not extend to Scotland. 

17. Short title.— This Act may be cited as the Factors Act, 1889. 


SCHEDULE 


Session and 
Chapter 


Section 14—Enactment Repealed 


Title 


Extent of 
Repeal 



4 Geo. 4, c. 83 


6 Geo. 4, c. 94 


5 & 6 Viet. c. 
39 


% 

An Act for the better protection of the 

property of merchants and others who 

may hereafter enter into contracts or 

agreements in relation to goods, wares 

or merchandises entrusted to factors or 
agents. 

\ 

An Act to alter and amend an Act for the 
better protection of the property of mer¬ 
chants and others who may hereafter 
enter into goods, wares, or merchandise 
entrusted to factors or agents. 


An Act to amend 
advances bona fide 
usted with goods. 


the law relating to 
made to agents entr- 


40 & 41 Viet. An Act to amend the Factors Act 
c. 39 


i he v/hole Act 


The whole Act 


The whole Act 


The whole Ac* 
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THE t ACTORS (SCOTLAND) ACT. IOTO 

(M A 54 VICT C 40) 

4-» 4 r i V* j 1 he Pronu<m\ of the Factor* Act , 1889 t > Scotland 

(I 4th AufuU, 1190). 

Df «t enacted hv the Queens most F aeellent Maj^aty, hy and with the 
adv k e and v. onsent of the Lords Spiritual and Temporal, and Common*, 
•n this present Pirham^nt a>semhied and bv the authority of the tame, at 

follow' 


1 Application nf *2 A 41 A icf c 45. to Scotland — Subject to the follow. 

na proMsion, the F *< tor* Act, 1**9. shall apply to Scotland 

Mi The expression ‘Item 'hall mean and include right of retention 
f he fipressi.m vemtor’s hen 'hall mean and include any right 

of re tei»t»on competent to the original owner or vendor , and the 
expression ‘set-on \hall mean ami include compensation 

(It In the application of section five i/ the recited Act, a sale, pledge, 
>r other i1i«prwition of g<**ds chill not he valid unleaa made for 
vaIoaHe cott*iderarion 

2 s lwrt OtW Th** V r mav he «.ited as the Factors (Scotland) Act, 

1490 


I 


3^4 ) 
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INDIAN 


(Act IX of 1856) 


(Received the assent of the Governor-General on the 11 th April, 1856). 

An Act to amend the law relating to Bills of Lading. 

pass 10 the endorsee, but nevertheless all rights m 'JesSect'of?? ?* y , " 1 , e,eh >’ 
pedient that such right fho^ld nas with S|P per ° r ° Wne A r ’ and il «™- 

frequently happens that the goods resnprt ? ro P er 'y ; And whereas it 

to be signed have not been laden on board and b,lls of lading purport 

by the master or other nerson sfpmno thp for value should not be questioned 
having been laden as aforesaid ; It fs enacted asfollSws^-^ ° f ^ 8 °° ds not 

consignee of goodSamed m a b”f o°f lad!*” t consi *f ne€ ° r endorsee.—Every 

goods therein mentioned shall P Ls upon or bv ? r0pert y in 

and be subject to the same liabi if.es in rP<frl 'u h,m aI1 rights of suit 

contained in the bill of lading had b£ made® himself. goods if the contract 

Nothing herein contained'shal?prejudice*o^ affect^anv* ^h 1 ” 8 r° T frei * ht — 
any liability of the consignee or endorseeT^reas^n o “ S ?' PPer ° r owner * or 

being such consignee or endorsee, of his receipt s qU5nc{ of hi * 

sequence of such consignment or endorsement 8 by reaSOn or in con- 

— L agaLst ££* lltvc 0 ,'“m&tg 7“?“ »' «* *bip. 

endorsee for valuable consideration representinP pfnH \ an< ? S ° f a consi «nee or 
on board of a vessel, shall be conclusive evidence of su c h° fir* bcen shi PPe d 

the goods had not in fact been laden on board^ reCemQ8 the sarac ‘hat 

in res^^^^c^mhrepres^ntationfby^liowing tSfec himse *f. 

( 375 ) 
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TMF FORWARD CONTRACTS (REGULATION) ACT. 1952 

(74 of 1952) 

An A. t to provide for the regulation of certain matter* relating to forward 

onfracti the prohibition of option* in good* anti for matter* connected there- 
with 

if enacted h> Parliament as follows : - 

CHAPTFR I 
PRELIMINARY 

1 ***** exte ni and coaaisetMl —(I) This Ac* may be called the 

FnwarrJ Contracts (Regulation) Act, 1952 1 2 

(2) It extends to the whole of India • •) 

(^1 ( hapter I shall come into force at once, and the remaining provisions 
<hafl come into force on such date 1 or dates as the Central Government may, 
bsr. not >fica* >on in the Official Gazette, appoint, and different date« may be 
appointed for different provisions of this Act. for different States or areas ; and 
for different fond* or classes of foods 

2 Defiatfiow* —In this Act, unless the conteft otherwise requires,— 

(a) as^xnafion means any body of individuals, whether incorporated 
or nor, constituted for the purpose of regulating and controlling the 
business of the sale or purchase of any goods ; 

ih) ( orrmusion mean^ the Forwar J Markets Commission establish¬ 
ed under Section 1 . 

K) forward contract mems a contract for the delivery of goods at a 
further dare a^d which is not a ready delivery contract ; 

fd> goods means every kind of movable property other than action¬ 
able claims, money and securities . 

(el 'Government security means a Goytrr>men\ security as defined m 
the PuNic Debt Act, 1944 ; 


1 Foe Statement of Objects and Reasons see Gazette of India, 1952, 
Pt If. Section 2, pp \4^—U> , and for the Report of the Select 
Committee, set* ib«d . pp *44 and 445 

2 The words 'deep* f he State of Jammu and Kashmir omitted by Act 

42 of 1940 Section 2 

Chapters II to M came into force m the whole of India except the 
State of Jammu a*vt Kashmir on the 24th August, 1953, vide 
Notification No SRO 1411. dated the 24th August 1953, Gazette of 

India, F straoedmarv Pt. II Section 3. p. 2**>! 

t 374 ) 


\ 
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(f) “non-transferable specific delivery contract” means a specific 
delivery contract, the rights or liabilities under which or under any 
delivery order, railway receipt, bill of lading, warehouse receipt or 
any other document of title relating thereto are not transferable ; 

(g) “option in goods” means an agreement, by whatever name called, 
for the purchase or sale of a right to buy or sell, or a right to buy 
and sell, goods in future, and includes a teji, a mandi a tejimandi , 
a galti y a put, a call or a put and call in goods ; 

(h) “prescribed” means prescribed by rules made under this Act ; 

(i) “ready delivery contract” means a contract which provides for the 
delivery of goods and the payment of a price therefor, either im¬ 
mediately or within such period not exceeding eleven days after the 
date of the contract and subject to such conditions as the Central 
Government may, by notification in the Official Gazette, specify in 
respect of any goods, the period under such contract not being 
capable of extension by the mutual consent of the parties thereto or 
otherwise ; 

1 [(j) “recognised association” means an association to which recognition 
for the time being has been granted by the Central Government 
under Section 6 in respect of goods or classes of goods specified in 
such recognition ; 

(jj) “registered association” means an association to which for the time 
being a certificate of registration has been granted by the Commis¬ 
sion under Section 14B ;] 

(k) “rule”, with reference to the rules relating in general to the consti¬ 
tution and management of an association, includes in the case of an 
incorporated association its memorandum and articles of associa¬ 
tion ; 


(1) “securities” includes shares, scrips, stocks, bonds, debentures, 
debenture-stocks, or other marketable securities of a like nature in 
or of any incorporated company or other body corporate and also 
Government securities ; 

• ^ - means a forward contract which 

provides for the actual delivery of specific qualities or types of 

goods during a specified future period at a price fixed thereby or to 
be fixed in the manner thereby agreed and in which the names of 
both the buyer and the seller are mentioned ; 


(n) “transferable specific delivery contract” means a specific deliverv 
contract which is not a non-transferable specific delivery contract 
‘[and which is subject to such conditions relating to its transfera¬ 
bility as the Central Government may, by notification in the Official 
Gazette, specify in this behalf], ai 



1. Subs by Act 62 of 1960, Section 3, for the original Cl. (j). 

2. Added by Act 62 of 1960, Section 3. 
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the for ward markets commission 


(1) The M " k « s <»«■>ta<«- 

bl/ S h a Commission ScE' Forwarf ^ Ga2M "’ 

purpose of exercising such functions and <Wh a M ^ r,cets 9 omm, . ssion for the 
assigned to the Commission by or under this Act rgm8 SU ° h duties as raa y be 

fonrl/ 2 ^mt,?apt?nt 0 "d ! by ".“csmsaf'r “ ,hs0 ,w °’ 'I bu < »« ".crntding 

nominated by the Central^Govern™^r t o L ?h V ; cn™ ’ l<nK u° l ,h ' ra 
time as the Central Government may di>e£t] : 5 h who,e t,me or Part- 

int Jir M h „d4 h ' w m h 'o m h^ 'shown 0 ^ be 

special knowledge or practical experience in *nJ ad ™ ,n,strat >on or who have 
suitable for appointment on the Commission.] * matter whlch renders them 

? ^“‘nc‘b° 

ro, ihe purpose of securing c 

than rffee'JeaTsTom'.he' h ?' d for ‘>* rM ° [ "><« 
hi. office „„ y the eapity ft S? 

n,i.sio^ihIS^ , ^h'rL" d bep"r d e«Xd <>f ° f m ‘”’ b " s » f C — 

4. Functions of the Con.mMm. _The fune.ions of the Commission shall 

(a) to advise the Central Government in ... * 

or the Withdrawal of 

any other matter arising out of the administration of this Act ; 

4 [(b) . to k ^ e P forward markets under observation and to take such action 
in relation to them as it may consider necessary, in exercise of h 
powers assigned to it by or under this Act ;] th 

(C) Inflnli^' and whenever the Commission thinks it necessary publish 
information regarding the trade conditions in respect of good* 

H.idin 1Ch f ny °, f the prov ' s,ons of th,s Act is made applicable, in- 
submit to the Central Government periodical reports on the opera- 


1 . 

2 . 

3. 

4. 


Subs, by Section 4, Act 62 of 1960, for “but not exceeding three” 
Subs, by Act 46 of 1953 Section 2, for certain words. 

Subs, by Act 62 of 1960, Section 4, for the original proviso. 

Subs, by Section 5, ibid., for the original Cl. (b). 
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tion of this Act and on the working of forward markets relating to 
such goods ; 

(d) to make recommendations generally with a view to improving the 
organisation and working of forward markets ; 

(e) to undertake the inspection of the accounts and other documents of 
l [any recognised association or registered association or any mem¬ 
ber of such association] whenever it considers it necessary ; and 

(f) to perform such other duties and exercise such other powers as may 
be assigned to the Commission by or under this Act, or as may be 
prescribed. 


t 4 ; A - Pow e«-s of the Commission.— The Commission shall in the perfor¬ 
mance of its functions, have all the powers of a civil court under the Code of 

Civil Procedure, 1908, while trying a suit in respect of the following matters 
namely :— * 

(a) summoning and enforcing the attendance of any person and examin¬ 
ing him on oath ; 

(b) requiring the discovery and production of any document ; 

(c) receiving evidence on affidavits ; 

(d) requisitioning any public record or copy thereof from any office ; 

(e) any other matter which may be prescribed. 

to any privilege" which may ^"daimed^hv'thT “ P™». subject 

SZttftig Kzs; “ d h ‘7 

Section 176 of the Indian Penal Code. h mf ° rmauon within the meaning of 

(3) The Commission shall be deemed 

offence described in Section 175 Section 178 a owd court and when any 

Section 228 of the Indian Penal Code is committe/Tn?if ?9, Scction 180 or 

the Commission, the Commission mav\*ftp? !^i !? the , V1 ® W or P res ence of 
the offence and the statement of the accused cor ding the facts constituting 
Criminal Procedure, 1898, forward the case toa^?.^, ^ in the Code of 

to try the same and the magistrate to whom anv j Unsdlction 

a .o “n r 

° f A'SSbSS o°f f ttc'S 


i ZXS2ZSS- S “' i0 " ’• fOT —Mon. 


ft 
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CHAPTER III 

RECOGNISED ASSOCIATIONS 

• t 

5. Application for recognition of associations.-^) Any association 
concerned with the regulation and control of forward contracts which is desirous 
of being recognised for the purposes of this Act may make an application in 
the prescribed manner to the Central Government. 

(2) Every application made under sub-section (1) shall contain such parti¬ 
culars as may be prescribed and shall be accompanied by a copy of the byelaws 

for the regulation and control of forward contracts and also a copy of the rules 

relating in general to the constitution of the association, and, in particular, 

(a) the-governing body of such association, its constitution and powers 

of management and the manner in which its business is to be 
transacted ; 

(b) the powers and duties of the officer bearers of the association ; 

(c) the admission into the association of various classes of members, 
the qualifications of members, and the exclusion, suspension, ex¬ 
pulsion and readmission of members therefrom or thereinto i 

(d) the procedure for regstration of partnerships as members of the 
association and the nomination and - appointment of authorised 
representatives and clerks. 

6 . Grant of recognition to association.— It the Central Government, after 
making such inquiry as may be necesary in this behalf and after obtaining 
such further information, if any, as it may require, is satisfied that it would 
be in the interest of the trade and also in the public interest to grant recognition 
to the association which has made an application under Section 5, it may grant 
recognition to the association in such form and subject to such conditions as 
may be prescribed or specified, and shall specify in such recognition the goods 
or classes of goods with respect to which forward contract may be entered 
into between members of such association or through or with any such member. 

(2) Before granting recognition under sub-section (1), the Central Govern¬ 
ment may, by order, direct, — 

(a) that there shall be no limitation on the number of members 
of the association or that there shall be such limitation on the 
number of members as may be specified ; 

(b) that the association shall provide for the appointment by the Central 
Government of a person, whether a member of the association or 
not, as its representative on, and of not more than three persons 
representing interests not directly represented through membership 
of the association as member or members of, the governing body 
of such association, and may require the association to incorporate 
in its rules any such direction and the conditions, if any, accom¬ 
panying it. 

(3) No rules of a recognised association shall be amended except with the 
approval of the Central Government. 

(4) Every grant of recognition under this section shall be published in the 
Gazette of India and ^lso in the Official Gazette of the State in which the prin- 
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cipal office of the recognised association is situate, and such recognition shall 

have effect as from the date of its publication in the Gazette of India. 

l - 

7. Withdrawal of .recognition. — It the Central Government is of opinion 
that any recognition granted to an association under the provisions of this Act 
should, in the interest of the trade or in the public interest be withdrawn, the 
Central Government may, after giving a reasonable opportunity to the associa- 
iton to be heard in the matter, withdraw, by notification in the Official Gazette, 
the recognition granted to the said association : 

Provided that no such withdrawal shall affect the validity of any contract 
entered into or made before the date of the notification, and the Central Govern¬ 
ment may make such provision as it deems fit in the notification of withdrawal 
or in any subsequent notification similarly published for the due performance of 
any contracts outstanding on that date. 

8. Power of Central Government to call for periodical returns or inquiries 
to be made.— l [ (1) Every recognised association and every member thereof shall * 
furnish to the Central Government such periodical returns relating to its affairs, 
or the affairs of its members, or his affairs, as the case may be, as may be 
prescribed. ] 

(2) Without prejudice to the provisions contained in sub-section (1), 
where the Central Government considers it expedient so to do, it may, by order 
in writing,— 

(a) call upon a recognised association 2 [or a member thereof 1 to furnish 
in wiling such information or explanation relating to its affairs 
or the affairs of its members 2 [ or his affairs, as the case may 
be ] as the Central Government may require, or 

(b) appoint one or more persons to make an inquiry in relation to the 
affairs of such association or the affairs of any of its members and 
submit a report of the result of such inquiry to the Central Govern¬ 
ment within such time as may be specified in the order or, in the 
alternative, direct the inquiry to be made, and the report to be sub¬ 
mitted, by the governing body of such association acting jointly 
with one or more representatives of the Central Government ; and 

(c) direct the Commission to inspect the accounts and other documents 
of any recognised association or of any of its members and submit 
its report thereon to Central Government. 

(3) Where an inquiry in relation to the affairs of a recognised association 
or the affairs of any ot its members has been undertaken under sub-section (2)— 

(a) every director, manager, secretary or other officer of such associa¬ 
tion, 

(b) every member of such association, 

(c) if the member of the association is a firm, every partner, m-inagcr, 
secretary or other officer of the firm, and 

(d) every other person or body of persons who has had dealings in the 

course of business with any of the persons mentioned in clauses 
(a), (b) and (c). 

1. Subs, by Act. 62 of 1960, Section 7, for the original sub-section (I). 

2. Ins. by Section 7 ibid. 
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shall be bound to produce before the authority making the innuirv oil u 

as n», be required^ hin.^.hintuch'STs m °Iyt S pSZ.'‘ la,m ‘ ^ 

tain afftoS o?lZm,Td X IS""''X C ?*- Sha " 
specify and the books of account and oto document so spST,!, 1iT 

asSuSSLi- 1811 be subject,o “ “--is; z 


oi annual reports to the Central Government bv rwn<nii«H 

Every recognised association shall furnish to the CoSSEj 

three copies of its annual report.] '-ommission 

(2) Such annual report shall contain such particulars as may be prescribed. 

8 [9-A. Power of recognised association to make rules resnectino omnni.. 
nf members, resirieting roiing rights, etc. in special eases " 1) A ?e?3“5 

anv of a 'h! n f'1? > make rulcs 0r ame ? d any r “ les ma * t>y it to provide fo/all or 
any of the following matters, namely :— 

4 [(a) the admission of firm or a Hindu undivided family as a member ;] 

*[(b) the grouping of the members of the association according to 
functional or local interests, the reservation of seats on its govern¬ 
ing body for members belonging to each group and appointment of 
members to such reserved seats— 


W ^concerned exclusive,y the mem bers belonging to the group 

(ii) by election by all the members of the association ; 

(in) by election by all the members of association from among 

persons chosen by the members belonging to the group con¬ 
cerned for the purpose ; 


[(c)] the restriction of voting rights in respect of any matter placed 

before the association at any meeting to those members only who 

by reason of their functional or local interests, are actually inter- 
csted in such matters : J 


®[(d)] the regulation of voting rights in respect of any matter placed 
before the association at any meeting so that each member may 

be entitled to have one vote only, irrespective of his share of the 
paidup equity capital of the association ; 

1* Ins. by Act 62 of 1960, Section 7. 

2. Subs, by Act 62 of 1960, Section 8, for the original sub-section (1). 

3. Ins. by Act 32 of 1957, Section 2. 

4. Ins. by Act 62 of 1960, Section 9 (with retrospective effect). 

( c ) relettered as els. (b) (c) and (d) respectively by Section 

9 Ibid. 
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'[(c)] the restriction on the right of a member to appoint another person 
as his proxy to attend and vote at a meeting of the association ; 

3 [(f)J the retirement at every annual general meeting of all directors 
or such number or proportion of their total number as may be 
specified in the rules ;] 

‘[(g)] such incidental, consequential and supplementary matters as may 
be necessary to give effect to any of the matters specified in ’[clauses 
(a) to (f)]. 


(2) No rules of recognised association made or amended in relation to 
aoy matter referred to in '[clauses (a) to (g)] of sub-section (1) shall have 
effect until they have been approved by the Central Government and published 
by that Government in the Official Gazette and, in approving the rules so made 
or amended, the Central Government may make such modifications therein as 
it thinks fit, and on such application, the rules as approved by the Central 
Government shall be deemed to have been validIv made notwithstanding 
anything to the contrary contained in the Companies Act, 1956. 


(3) Where, before the commencement of the Forward Contracts (Regula¬ 
tion) Amendment Act, 1957, any rules have been made or amended in relation 
to any matter referred to in ‘[clauses (b) to (e) and (g)J of sub-section (1) the 
rules so made or amended shall not be deemed to be invalid or ever to have 
been invalid merely by reason of the fact that the rules so made or amended 
are repugnant to any of the provisions of the Con r '°nies Act ioc< i 

10. IWer of Ceutra! Covernmfat to direct rules to be made or to make 

rules.—(1) Whenever the Central Go'ernnicnt considers it expedient so to do 

it may, by order in writing, direct any recognised association to make any 

rules or to amend any rules made by the recognised association within such 
period as it may specify in this behalf. 


n ♦ any reco S n ^ sec ^ association, against whom an order is issued by the 
rr^l .government under sub-section (1), fails or neglects to comply with such 
J der within the specified period, the Central Government may make the rules 
or amend the rules made by the recognised association, as the case may be 

cither m the form specified in the order or with such modification thereof as 
the Central Government may think fit. ° 


,m,nH^ 3) tI!! her | in P ursua ^ ce of sub-section (2), any rules have been made or 
amended, the rules so made or amended shall be published in Gazette of 

India, and shall thereupon have effect notwithstanding anything to the contrary 

contained in the Companies Act, 1956, or any other law for the time beS 

concerned 8 ]^ ^ ^ bee ° ° F amended by the recognised association 



1 . 

2 . 

3. 

4. 

5. 

6 . 


( e ) re-lettered as els. (e) and (g) respectively by Act 62 of 
1962, Section 9. ; 

Ins. by Section 9, Ibid. 

Subs, by Section 9, Ibid for “clauses (a), (b), (c) and (d)”. 

Subs bv Section 9, Ibid, ror “clauses (a) to (e)”. 

Subs, by Section 9, Ibid, for “clauses (a) to (e)”. 

Subs, by Act 62 of 1960, Section 10 for the original sub-section (3). 
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11. Power of recognised association to make bye-laws. — (1) Anv recognised 
assocafon may, subject to the previous approval of the Cm tril Gove^ent 
make byelaws for the regulation and control of forward contracts. 

? arti . cular ’ aod wit hput prejudice to the generality of the foregoing 
power, such bye-laws may provide for— ® ® 

(a) the opening and closing of markets and the regulation of the hours 
of trade : 


(b) a clearing house for the periodical settlement of contracts and 

difference thereunder, the delivery of*, and payment for goods, the 

passing on of delivery orders and for the regulation and mainten¬ 
ance of such clearing house ; 

(c) the number and classes of contracts in respect of which settlements 

shall be made or differences paid through the clearing house ; 

(d) fixing, altering or postponing days for settlement ; 

(c) determining and declaring market rates, including opening, closing, 
highest and lowest rates for goods ; 

(f) the terms, conditions and incidents of contracts including the 

prescription of margin requirements, if any, and conditions relating 
thereto, and the forms of contracts in writing ; 

(g) regulating the entering into, making, performance, rescission and 
termination of contracts, including contracts between members or 
between a commission agent and his constituent, or between a 
broker and his constituent, or between a member of the recognised 
association and a person who is not a member, and the con¬ 
sequences of default or insolvency on the part of a seller or inter¬ 
mediary, the consequences of a breach or omission by a seller or 
buyer and the responsibility of commission agents and brokers who 
are not parties to such contracts ; 

(h) the admission and prohibition of specified classes or types of 
goods or of dealings in goods by a member of the recognised 
association ; 


(i) the method and procedure for the settlement of claims of disputes 

including the settlement thereof by arbitration ; 

(j) the levy and recovery of fees, fines and penalties : 

(k) the regulation of the course of business between parties to contracts 

in any capacity ; 

(l) the fixing of a scale of brokerage and other charges ; 

(m) the making, comparing, settling and closing of bargains : 

(n) the regulation of fluctuations in rates and prices ; 

(o) the emergencies in trade which may arise and the exercise of 
powers in such emergencies including the power to fix maximum 
and minimum prices ; 

(p) the regulation of dealings by members for thcrr own accauV 
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<q> 'meS'f °" V0 '“ m ' *“* do “ <V «»V individu.l 

(r) t ^, ob |'S ation 1 of members to supply such information or explanation 

and to produce such books relating to thci busness as he 
governing body may require. Business as the 


(3) The bye-laws made under this section may— 


<a) 

laws void under sub-section (2) of Section^5 ; Wlth thC byc ‘ 

1[(aa) r the bye ' laws the contravention of any of which shall 

(b) provided that the contravention of any of the bye-laws shall— 

(0 rerder the member concerned liable to fine • or 

like nature not involving the payment of money P ' y a 

(4) Any bye-laws made under this section shall . • 

conditions in regard to previous n„hii,lti sectl °n shall be subject to such 

approved by the Centra? Government Si hi ma> hi b u p , rescribed - and when 
India *[* * *] : government, shall be published in the Gazette of 

or in thy > ^ub?ic h ?nteres^ e by ra <)rSHn rn writfnB ina disD n ln , terest °f the trade 
previous publication, in any case. d,s P ense with the condition of 

ed associations *-'0 The Central GoTeTninenTma^^dh 61141 bye ' laws of recognis- 

received by it in this behalf from the govemin^ho?v %° n 3 request in wntin g 

the matters specified in Section n l 3 do \ make bye-laws for ail or any of 
association under that section. amend any bye-laws made by such 

a f 7 n j\^e e b% 1 daw P s^ r rmad e e Vr ameSd^lm^ fT been made or 

by ^ eff6Ct] a$ ,f they ^bee?made 0^.232 

unde^tf ? f a recognised association °o tylc tTto any’b v ^ f' ° n Wb f re the govern ' 

S’,o* be' KS VttSSTSZ’j; 

--- y ,aws so made or amended, 


L lns - by Act 62 of I960, Section 11. 

2 ' T XZt:S 0 f ^^Sed ' aSSm° f ^ State the 

Section li, ibid. cogn.sed association is situate” omitted by 

•3. Subs, by Act 62 of 1960 WHnn n c 

SGA—25 ’ Section 12, for certain words. 
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»nd where any bye-laws so made or amended are revised- as a result of any 
action taken under this sub-section, the bye-laws so revised shall be published 

and shall become effective as provided in sub-section (2). 


• (a) ™ e . /nakin 8 or the amendment or revision of any bye-laws under this 
section shall in all cases be 1 2 [subject to such conditions in regard to previous 
publication as may be prescribed] : 


Provtded that the Central Government may, in the interest of the trade 

or in the pub ic interest, by order in writing, dispense with the condition of 
previous publication. 


*[12-A. Application of amendment of bye-laws to existing forward con¬ 
tracts.— Any amendment of a bye-law under Section 11 other than an 
amendment made in pursuance of clause (a) or clause (aa) of sub-section (3) of 
that section or under Section 12 shall also apply to all forward contracts 
entered into before the date of its approval by the Central Government or 
before the date of its publication in the Gazette of India, as the case may be 
and remaining to be performed on or after the said date. ’ 


12-B. Power of Commission to suspend member of recognised association 
or to prohibit him from trading.— (1) If, in the interest of trade or in the public 
interest, the Commission considers it necessary to suspend a member from his 
membership of any recognised association or to prohibit such members from 
entering into any forward contract for the sale or purchase in his own name 
or through another member of a recognised association of any goods or class 
of goods, then, notwithstanding anything contained in any law for the time 
being in force r-r :n *ht rules or bye-laws of a recognised association the 
Commission may, after giving an opportunity to the member concerned of 
being heard, bv order suspend his membership of any association or prohibit 
him from entering into any such contract. 


(2) An order made under sub-section (1) shall specify the period for which 
the suspension or prohibition is to have effect and such period may be extended 
from time to time but so as not to exceed three years in the aggregate. 

(3) No order made under sub-section (I) in respect of any member of a 
recognised association shall affect the validity of any forward contract entered 
into or made by, with or through such member on or before the date of such 
order and remaining to be performed on or after the said date ; but the Com¬ 
mission may make such provision as it deems fit in such order or in any sub¬ 
sequent order for the closing out of any such forward contract ] 


13. Power of Central Government to supersede governing body of recognis¬ 
ed association.— (1) Without prejudice to any other powers vested in the 
Central Government under this Act, where the Central Government is of opinion 
that the governing body of any recognised association should be superseded, 
then, notwithstanding anything contained in this Act or in any other law for 
th# time being in force, the Cential Government may, after giving a reasonable 
opportunity to the governing body of the recognised association concerned to 
show cause why it should not be superseded, by notification in the Official 
Gazette, declare the governing body of such association to be superseded for 
such period not exceeding six months as may be specified in the notification, 


1. Subs, by Section 12, Ibid, for “subject to the condition of previous 
publication”. 

2. Ins. by Section 13, Ibid. 
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'[CHAPTER III-A] 

REGISTERED ASSOCIATIONS 

14-A. Certificate of registration to be obtained by all associations.—(1) 

No association concerned with the regulation and control of business relating 

to forward contracts shall, after the commencement of the Forward Contracts 
(Regulation) Amendment Act, I960 (hereinafter referred to as such commen¬ 
cement), carry on such business except under, and in accordance with, the 

conditions of a certificate of registration granted under this Act by the 
Commission. 

(2) Every association referred to in sub-section (1) which is in existence 
at such commencement, before the expiry of six months from such commence¬ 
ment, and every association referred to in sub-section (1) which is not in exist¬ 
ence at such commencement, before commencing such business, shall make an 
application for a certificate of registration to the Commission in such form and 
containing such particulars as may be prescribed : 


Provided that the Commission may in its discretion extend from time to 
time the period of six months aforesaid up to one year in the aggregate. 

(3) Nothing in this section shall be deemed— 

(a) to prohibit' an association in existence at such commencement from 

carrying on its business until the disposal of the application made 
by it under *»ib section (2) ; or 

(b) to require a recognised association in existence at such commen¬ 
cement to mal e an application under sub-section (2) : and every 
such association shall, as soon as may be after such commence¬ 
ment, be granted free of cost by the Commission a certificate of 
registration. 


14-B. Grant or refusal of certificate of registration.—On receipt of an 
application under Section 14-A, the Commission, after making such enquiry 
as it considers necessary in this behalf, may by order in writing grant a certi¬ 
ficate of registration or refuse to grant it : 

Provided that before refusing to grant such certificate, the association shall 
be given an opportunity of being heard in the matter. 

14-C. Application of Sections 8 and 12-B to registered associations.— ’ 
The provisions of Sections 8 and 12-B shall apply in relation to a registered 
association as they apply in relation to a recognised associatien with the substi¬ 
tution of— 


(i) references to the registered association, for references to the recog¬ 
nised association ; and 

(ii) the words “two years”, for the words “three years’* in sub-secticr 
(2) of Section 12-B]. 



I Ins. by Act 62 of I960. Section M 
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CHAPTER IV 

FORWARD CONTRACTS AND OPTIONS IN GOODS 

* 5 ' in notified g° ods ille 8 al or void in certain circum- 

stances. 0) The Central Government may, by notification in the Official 

Gazette, declare this section to apply to such goods or class of goods and in 
such areas as ma y be specified in the notification, and thereupon, subject to 

mfr P rovislons contained in Section 18, every forward contract for the sale or 
purchase of any goods specified in the notification which is entered into in the 
area specified therein otherwise than between members of a recognised asso¬ 
ciation or through or with any such member shall be illegal. 

cw- ^ny forward contract in goods entered into in pursuance of sub* 
section (1) which is in contravention of any of the bye-laws specined in this 
behalf under clause (a) of sub section (3) of Section 11 shall be void— 

(i) as respects the rights of any member of the recognised association 

who has entered into such contract in contravention of anv such 
bye-law, and also, 3 

(ii) as respects the rights of any other ^rson who has knowingly parti- 
cipated in the transaction entailihg such contravention. 

(3) Nothing in sub-section (2) shall affect the right of any person other 

than a member of the recognised association to enforce any such contract or to 
recover any sum under or in respect of such contract : 

Provided that such person had no knowledge that such transaction was in 
of Section*’lT ° f ^ ° f ^ bye ~ aws s P ecified und er clause (a) of sub-section (3) 

.• 1[( , 3 ,; A) , Al ? y forward contract in goods entered into in pursuance of 

hvf^'law Wh fi h H at °,f the contract is 'n contravention of any of the 

bye-laws specified in this behalf under clause (aa) of sub-section (3) of Sixtion 1 1 

shall be illegal]. 

(4) No member of a recognised association shall in resnprt nfamt 

specified in the notification under sub-section 0), enter’ into any contraft on 
his own account with any person other than a member of the recognised 
ciation, unless he has secured the consent or authority of suchTr™ !^ 
discloses in the note, memorandum or agreement of sale or purchase that?* 
bought or sold the goods, as the case may be, on his own amount : 38 

such pm'on letlsetan 6 

“% Sacf :“ Ch ” a " th0ri,y Wi,hi " th ~ <*”y S 

Provided further that in respect of any outstanding contract . 

by a member with a person other than a member of the rfcogmsed assocStion° 
no consent oi authority of such person shall be necessarV fr.r , as ? OCJatlo . n . 
accordance with the bye-laws the outstanding contract ifthe Member HuT *“ 
in the note, memorandum or agreement of saleorpu^ 

OMaccoun’t h ' h “ b °“ E “ “ ,< ’ ld * he 80od! ’ as ,h » «>*> »•?£, °n“hu 


1 . Ins. by Act 62 of 1960, Section 15. 
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16.. Consequences of notification under Section 15.—Where a notification 
has been issued under Section 15, then notwithstanding anything contained in 

a ?fL °l he !i aw . for the tin } e being in force or in an y custom, usage or practice 
of the trade or the terms of any contract or the bye-laws of any association 
concerned relating to any contract,— 


(a) 


(b) 


every forward contract for the sale or purchase of any goods speci¬ 
fied in the notification ^entered into on or before the date of 
notification] and remaining to be performed after the said date and 
which is not in confirmity with the provisions of Section 15 shall 
be deemed to be closed out at such rate as the Central Government 

may fix in this behalf, and different rates may be fixed for different 
classes of such contracts ; 

all differences arising out of any contract so deemed to be closed 
out shall be payable on the basis of the rate fixed under clause fa) 
and the seller shall not be bound to give and the buyer shall not 
be bound to take delivery of the goods. 


17. Power to prohibit forward contracts in certain cases—(1) The 

Central Government may, by notification in the Official Gazette, declare that 
no person shall, save with the permission of the Central Government enter 
into any forward contract for the sale or purchase of any goods or class of 
goods specified in the notification and to which the provisions of Section 15 have 
not been made applicable, except to the extent and in the manner, if anv as mav 
be specified in the notification. y 


(2) All forward contracts in contravention of the provisions of sub-section 

(1) entered into after that date of publication of the notification thereunder shall 
be illegal. 


(3) Where a notification has been issued under, sub-section (1) the nro 
visions of Section 16 shall, in the absence of anything to the contrary in the 
notification, apply to al I forward contracts for the sale or purchase of any goods 
specified in the notification ^entered into on or before the date of the nod 
fication] and remaining to be performed after the said date as they apply to all 

forward contracts for the sale or purchase of any goods specified in the notifica 
tion under Section 15. 


18. Special provisions respecting certain kinds of forward contracts — 
(1) Nothing contained in Chapter III or Chapter IV shall apply to non^transfer- 
able specific delivery contracts for the sale or purchase of any goods : 

Provided that no person shall organise or assist in organising or be a 
member of any association in any area to which the provisions of Section 15 
have been made applicable (other than a recognised association) which provides 
facilities for the performance of any non-transferable specific delivery contract 
by any party thereto without having to make or to receive actual delivery to 
or from the other party to the contract or to or from any other party named 
in the contract. J 


(2) Where in respect of any area the provisions of Section 15 have been 

made applicable in relation to forward contracts for the sale or purchase of 


1 . 

2. 


Subs, by Act 62 of 1960, Section 16, for “entered into before the date 
ot the notification”. 


Subs, by Act 62 of 1960, Section 16, for “entered into before the date 
of the notification \ 
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any goods or class of goods, the Central Government may, by a like notifica¬ 
tion, declare that in the said area or any part thereof as may be specified in 
the notification all or any of the provisions of Chapter III or Chapter IV shall 
not apply to transferable specific delivery contracts for the sale or purchase of 

the said goods, or class of goods either generally, or to any classes of such con¬ 
tracts in particular. 

(3) Notwithstanding anything contained in sub-section (1), if the Central 
Government is of opinion that in the interest of the trade or in the public 
interest it is expedient to regulate and control non-transferable specific delivery 
contracts in any area, it may, by notification in the Official Gazette, declare 
that all or any of the provisions of Chapters III and IV shall apply to such 
class or classes of non-transferable specific delivery contracts in such area and 
in respect of such goods or class of goods as may be specified in the notification 

as may also specify the manner in which and the extent to which all or any of 
the said provisions shall so apply. 

1?* Prohibition of option in goods.—(1) Notwithstanding anything con¬ 
tained in this Act or in any other law for the time being in force, all options 

lI } goods entered into after the date on which this section comes into force 
shall be illegal. 

(2) Any option in goods which has been entered into before the date on 
which this section comes into force and which remains to be performed, whether 
wholly or in part, after the said date shall, to that extent, become void. ’ 


CHAPTER V 

PENALTIES AND PROCEDURE 
*[20. Penalties.—Any person who— 


(a) (i) in any return, statement or other document required by or 
under this Act, makes a statement which is false in any material 

or wilfully omits to make a 

material statement ; or 

(ii) without reasonable excuse (the burden of proving which shall be 

on him) fails to furnish any return, statement or other document 

or any information or to answer any question or to comply with 

any requisition made under this Act or any rules made thereunder • 
or * 


(iii) e ?‘ ers . int0 an y forward contract during the period of suspension 
ol business of a recognised association in pursuance of a notifica- 
tioh under Section 14 ; or 

(b) is a member of any association, other than a recognised association 
to which a certificate of registration has not been granted under 
this Act ; or 


(c) publishes or circulates information relating to the rate at which 

a °y for 1 wa r d contract has been entered into in contravention of any 
of the by-laws of a recognised association ; or 


(d) org anises, or assists in organising or is a member of, any association 
i. Subs, by Act, 62 of 1960, Section 17, for the original Section 20, 
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C0 ° talM<1 in ,he proviso to sub " 


S ‘ V ny for r wa r d contr act or any option in goods in contra- 
«nw n t-° f n y A f the provisions contained in sub-section (1) or 
sub-section (3-A) or sub-section (4) of Section 15, Section 17 or 
Section 19, shall on conviction, be punishable— 


(i) for a first offence, with imprisonment which may extend to one 

year, or with a fine of not less than one thousand rupees or 
with both ; ^ 


(n) for a second or subsequent offence under clause (d), or under 
clause (e) [other than an offence in respect of a contraven¬ 
tion of the provisions of sub-section (4) of Section 10] with 
•imprisonment which may extend to one year and also with 
fine ; provided that in the absence of special and adequate 
reasons to the contrary to be mentioned in the judgment of 
the court, the imprisonment shall be not less than one month 
and the fine shall be not less than one thousand rupees]. 

21. Penalty for owning or keeping place used for entering into forward 
contracts in goods.—Any person who— 


(a) owns or keeps a place other than that of a recognised association, 

which is ussd for the purpose of entering into or making into or 
performing, whether wholly or in part, any forward contracts in 
contravention of any of the provisions of this Act and knowingly 
permits such place to be used for such purposes, or 

(b) without the permission of the Central Government, organises, or 
assists in organising, or becomes a member of, any association. I 
other than a recognised association, for the purpose of assisting in ' 
entering into or making or performing, whether wholly or in part, 
any forward contracts in contravention of any of the provisions of 
this Act, or 

(c) manages, controls or assists in keeping any place other than that of 
a recognised association, which is used for the purpose of enter¬ 
ing in a or making or performing, whether wholly or in part, any 
forward contracts in contravention of any of the provisions of 
this Act or at which such forward contracts are recorded or 
adjusted, or rights or liabilities arising out of such forward con¬ 
tracts are adjusted, regulated or enforced in any manner what¬ 
soever, or 

(d) not being a member of a recognised association, wilfully represents 

to, or induces, any person believe that he is a member of a 
recognised association or that forward contracts can be entered 
into or made or performed, whether wholly or in part, under this 
Act through him, or 

(e) not being a member of a recognised association or his agent autho¬ 

rised as such under the rules or bye-laws of such association, 
canvasses, advertises or touts in any manner, either for himself or 
on behalf of any other person, for any business connected with 
forward contracts in contravention of any of the provisions of this 
Act, or 

(0 joins, gathe/rs or assists in gathering at any place, other than the 



App. K] 


APPENDIX K 


393 


place of business specified in the bye-laws of a recognised associa¬ 
tion, any person or persons for making bids or offers or for enter¬ 
ing into or making or oerforming, whether wholly or in part any 
forward contracts in contravention of any of the provisions of this 
Act, or 

(g) makes, publishes or circulates any statement or information which 
is false and which he either knows or believes to be false, affecting 
or tending to affect the course of business in forward contracts 
in respect of goods to which the provisions of Section 15 have been 
made applicable, “[or]. 

J [(h) manipulates or attempts to manipulate prices in respect of for¬ 
ward contracts for the sale or purchase of any goods specified in 
any notification under Section 15, in any area specified in that noti¬ 
fication]. 

“[shall, on conviction, be punishable— 

(i) for a first offence, with imprisonment which may extend to two 

years, or with a fine of not less than one thousand rupees, or with 
both ; 

(ii) for a second or subsequent offence, with imprisonment which 
may extend to two years and also with fine ; provided that in 
the absence of special and adequate reasons to the contrary to be 
mentioned in the judgment of the court, the imprisonment shall be 

not less than one month and the fine shall be not less than one 
thousand rupees]. 


*[2I-A. Power of Court to order forfeiture of property.—Any court 

trying an offence punishable under Section 20 or Section 21 may, if it thinks 
fit and in addition to any sentence which it may impose for such offence, direct 
that any money, goods or other property in respect of which the offence has 
been committed, shall be forfeited to the Central Government. 


Explanation .—For the purposes of this section, property in respect of 

.« • « — ^ ^ deposits in a bank where 

the said property is converted into such deposits]. 


22. Offences by companies.—Where an offence has been committed bv 
a company, every person who, at the time the offence was committed was in 
charge of, and was responsible to the company for the conduct of the business 

of the company as well as the company, shall be deemed to be guilty of the 
offence and shall be liable to be proceeded against and punished accordingly : 

Provided that nothing contained in this sub-section shall render any such 
person l.able to any punishment provided in this Act, if he proves that the 

diligence to prevent the commission of such offence. e *ercised all due 


(2) Notwithstanding anything contained 
offence under this Act has been committed 


in sub-section (1), where an 
by a company and is proved 


1. Ins. by Act 62 of 1960, Section 18. 

2. Sub. by Act 62 1960, Section 18, for certain words. 

3. Ins. by Section 19, ibid. 
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that the offence has been committed with the consent or connivance of or is 
attributable to any gross negligence on the part of, any director, manager 
secretary or other officer of the company, such director, manager, secretary or 
other officer shall also be deemed to be guilty of that offence and shall be 
liable to be proceeded against and punished accordingly. 


Explanation .—For the purposes of this section— 


(a) “company” means any body corporate and includes a firm or other 
association of individual ; and 


(b) “director”, in relation to a firm, means a partner in the firm. 

*[22-A. Power to search and seize books of account or other documents.— 
(1) Any presidency magistrate or a magistrate of the first class may, by warrant, 

authorise any.police officer not below the rank of sub-inspector to enter upon 

and search any place where books of account or other documents relating to 
forward contracts or options in goods entered into in contravention of the 
provisions of this Act, may be or may be reasonably suspected to be, and' such 
police officer may seize any such book or document, if in his opinion, it relates 
to any such forward contract or optioon in goods. 


(2) The provisions of the Code of Criminal Procedure, 1898, shall so far 

as may be apply to any search or seizure made under sub-section (1) as they 
apply to search or seizure made under the authority of a warrant issued under 
Section 98 of the said Code. 


22-B. Presumptions to he drawn in certain cates.—(1) Where any books 
of account or other documents are seized from any place and there are entries 
therein making reference to quantity, quotations, rate, months of delivery, 
receipt or payment of differences or sale or purchase of goods or option in 
goods, such books of account or other documents shall be admitted in evidence 
without witnesses having to appear to prove the same ; and such entries shall be 
prima facie evidence of the matters, transactions and accounts purported to be 
therein recorded. 

(2) In any trial for an offence punishable under Section 21, it shall be 
presumed, until the contrary is proved, that the place in which the books of 
account or other^documents referred to in sub-section (1) were seized, was used, 
and that the persons found therein were present, for the purpose of committing 
the said offence]. 

23. Certain offences to be congnizable.—Notwithstanding anything con¬ 
tained in the Code of Criminal Proceedure, 1898, s [the following offence shall 
be deemed to be cognizable within the meaning of the Code namely :— 

(a) an offence falling under sub-clause (ii) of clause (a) of Section 20 in 

so far as it relates to the failure to company with any re-quisition 
made under sub-section (3) of Section 8 : 

(b) an offence falling under clause (d) of Section 20 ; 

(c) an offence falling under clause (e) of Section 20 other than a con¬ 
travention of the provisions of sub-section (3A) or sub-section (4) 
of Section 15 ; 

(d) an offence falling under Section 21]. 


1. Ins. by Act 62 of 1960, Section 20. 

2. Subs, by ^Vct 62 of 1960, Section 21, for certain words. 
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24. Jurisdiction to try offences under this Act. —No court inferior to that 

of a presidency magistrate of the first class shall take cognizance of or try any 
offence punishable under this Act. 


CHAPTER VI 
MISCELLANEOUS 


25. Advisory Committee. —For the purpose of advising the Central 
Government in relation to any matter concerning the operation of this Act, 
the Central Government may establish an advisory committee consisting of 
such number of persons as may be prescribed. 


26. Power to delegate.—The Central Government may, by notification 
in the Official Gazette, direct that any power exercisable by it under this Act 
may, in such circumstances and subject to such conditions, if any, as may be 
specified, be exercised by such officer or authority, including any State Govern¬ 
ment or officers or authorities thereof as may be specified in the direction. 

27. Power to exempt. —The Central Government may, by notification 
in the Official Gazette, exempt, subject to such conditions and in such circum¬ 
stances and in such areas as may be specified in the notification, any contract or 
class of contracts from the operation of all or any of the provisions of this Act. 

*[27-A. Protection of action taken in good faith.—(1) No suit or any 

legal proceeding shall lie in any court against the Central Government or an y 

member, officer or servant of the Commission for anything which is in good 

faith done or intended to be done under this Act, or any rule or bye-law made 
thereunder. 


(2) No suit or other legal proceeding shall lie in ‘any court against the 
governing body or any member, office-bearer or servant of any recognised 
association or against any person appointed under sub-section (1) of Section 13 
for anything which is in good faith done or intended to be done with the 

approval, or at the instance, of the Commission and in pursuance of this Act 

or of any rule or bye-law made thereunder]. 9 

™T er make ru,es * (1) The Central Government may, by notifica- 
£*££58 '” kC rUle ror the purpose of can y> D S into effect, 

power such rule^may"provide fot— ,>re ^ U ^' Ce *° 8 '“ rality ° f,he fo "*° in * 

(a) the terms and conditions of service of members of the Commission ; 

(b) the manner in which applications for recognition may be made 
under Section 5 and levy of fees in respect thereof; 

(c) the manner in which any inquiry for the purpose of recognising any 

granted ^ may ** e made and the form in which recognition shall be 

'[(cc) the manner in which applications for certificates of registration 
may be made under Section 14A and the levy of fees in respect of 

such applications ; ] w 


1. Ins. by Act 62 of I960, Section 22. 

2. Ins. by Act 62 of I960, Section 23. 
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the particulars to be contained in the annual 
associations ; 


reports of recognised 


(e) 

(0 


the manner in which the bye-laws to be 
under this Act, shall, before being so 
be published for criticism : 


made, amended or revised 
made, amended or revised 


the constitution of the advisory committee established under Section 

25, the terms of office of and the manner of filling vacancies 

among members of the committee ; the interval within which 

meetings of the advisory committee may be held and the procedure 

to be followed at such meetings ; and the matters which may be 

referred by the Central Government to the advisory Committee 
for advice : 


(g) any other matter which is to be or may be prescribed. 

*[29. Repeals and savings.—If immediately before the date on which this 
Act or any provision contained therein is made applicable to any goods or 
classes of goods in any State, there is in force in that State any law correspon¬ 
ding to this Act or, as the case may be, to any provision contained therein 
which is applicable to those goods or classes of goods, that law shall stand re¬ 
pealed on the said date : 


Provided that the repeal shall not affect— 


(a) the previous operation of any law so repealed or anything duly 
done or suffered thereunder ; or 


(b) any right, privilege, obligation or liability acquired, accrued or 
incurred under any law so repealed ; or 

(c) any penalty, forfeiture or punishment incurred in respect of any 
offence committed against any law so repealed ; or 

(d) any investigation, legal proceeding or remedy in respect of any 
such right, privilege, obligation, liablility, penalty, forfeiture or 
punishment as aforesaid, 


and any such investigation, legal proceeding or remedy may be instituted, con¬ 
tinued or enforced, and any such penalty, forfeiture or punishment may be 
imposed as if this Act had not been passed : 


Provided further that, subject to the preceding proviso, anything done 
or any action taken (including any appointment made, notification or order 
issued, rule, regulation, form or bye-law framed, or recognition granted) under 
any such law shall be deemed to have been done or taken under corresponding 
provision of this Act, and shall continue to be in force accordingly unless and 
until superseded by anything done or any action taken under this Act ] 


1. Ins. by Act 46 of 1953, Section 3. 
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THE WEST BENGAL RAW JUTE FUTURES ACT, 1948 

(West Bengal Act, XXV of 1948) 

(Passed by the West Bengal Legislature) 

Assent of the Governor was first published in the Calcutta Gazette. 

Extraordinary, of the 8th October, 1948 

An Act to provide for the prevention of dealing in raw jute futures 

Whereas it is expedient to provide for the prevention of dealing in raw 
jute futures ; 

It is hereby enacted as follows :— 

1. Short title, extent and commencement. —(i) This Act may be called the 
West Bengal Raw Jute Futures Act, T948. 

(ii) It extends to the whole of West Bengal. 

(iii) It shall come into force on the date on which the West Bengal Raw 
Jute Futures Ordinance, ceases to operate. 

2. Definitions.—In this Act, unless there is anything repugnant in the 
subject or context,— 

(i) “contract relating to raw jute futr.es” means a contract relating to 

the sale or purchase of a screwed bale of raw jute made on a for- 
ward basis— 

(a) providing for the payment or receipt, as the case may be of 

margin in such a manner and on such dates as may be specified 
in the contract, or 

(b) by or with any person not being a person who— 

or purchase of raw jute involv¬ 
ing the actual delivery of possession thereof, or 

(ii) possesses, or has control over, a godown and other means 

and equipments necessary for the storage and supply of 
raw jute ; 

(ii) “margin” means the difference between the rate specified in a 
contract relating to the sale or purchase of a screwed bale of raw 
jute made on a forward basis and the rate prevailing on such date 

subsequent to the date of the contract as may be specified in the 
contract. 

3. Power of State Government to prohibit contract relating to raw iute 
futures.—( i) The State Government may, from time fo time, if it so thinks fit 
by notification m the Official Gazette, prohibit the making of contracts relating 
to raw jute futures and may, by like notification, withdraw such prohibition : 

Provided that the withdrawal of any such prohibition shall not affect the 
operation of the provisions of sub-section (2) in respect of any contract relating 
to raw jute futures made • prior to the date on which the prohibition is with¬ 
drawn. 
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by . ra ” J“ te » prohibited 

(a) n mr,r PerSOn shaH m ,_ ake any such con tract or pay or receive anv 

date g ‘of e the P n fi hC * ?aSe ° f ‘T SUCh contract made prior to thJ 
date of the notification, to the extent to which the payment of 

3Z-” , the case may be, of margin is allowable on the basis 

of the last closing rate in a notified market ; 

(b) «~ < ^ ner o°u occu P’ er any premises shall knowingly permit such 
premises to be used for the making of any such contract or for 

o/cETca) Tand*' 1 * ° f marg ' n ' n contravention °f the provisions 
(C) n £g h in ta fofce g — anyth ‘ ng contained in an V °ther law for the time 


( 1 ) every such contract made, and every claim in respect of marain 

c , ontraventlo „ n of the provisions of the clause (a), shall be 
void and unenforceable, and 


(n) every such contract made prior to the date of publication of 
the notification shall be varied and settled on the basis of 
the last closing rate in a notified market. 

Explanation .—In this sub-section,— 


(a) ‘last closing rate” means the rate fixed by the Directors of a notified 

market to the closing rate of such market immediately preceding 

the date of publication of the notification under sub-section (1) 

prohibiting the making of contracts relating to raw jute futures • 
and * 


(b) notified market means a raw jute futures market recognised by 
the State Government by notification in the Official Gazette. 

4. Penalty.—Whoever, in contravention of provisions of Section 3,—- 

(a) makes a contract relating to raw jute futures or pays or receives 

as the case may be, margin, or ’ 

(b) being the owner or occupier of any premises, knowingly permits 
such premises to be used for the making of a contract relating to 
raw jute futures, or for the payment or receipt of margin, shall, on 
conviction, be punishable with imprisonment which may extend 
to one year, or with fine which may extend to one thousand rupees 
or with both. 

5. Special procedure.— Notwithstanding anything contained in the Code 
of Criminal Procedure, 1898, an offence punishable under this Act shall be 
cognisable and non-bailable and shall not be triable by any Magistrate other 
than a Presidency Magistrate or Magistrate cf the First Class. 

6. Continuance of action taken under West Bengal Ordinance X of 1948.— 

Any notification issued or anything done or any action taken or any proceed¬ 
ings commenced in exercise of any power conferred by or under the West 
Bengal Raw Jute Futures Ordinances, 1948, shall on the said Ordinance ceasing 
to operate, be deemed to have been issued, done, taken or commenced in 
exefcise of powers conferred by or under this Act as if this Act had commenced 
on the 24th day of August, 1948. 
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THE WEST BENGAL JUTE GOODS ACT, 1950 

(West Bengal Act V of 1950) 

[Assent of the Governor was first published in the Calcutta Gazette 
Extraordinary, of the 15th March, 3950]. ’ 

( An Act to provide for the prevention of certain dealings in jute goods.) 

C * P ' di ' nt '° pto,ide fot ,h ' preve " ,i0 " of «rtata 

It is hereby enacted as follows 

1. Short title, extent and commencement. 

(1) This Act may be called the West Bengal Jute Goods Act, 1950. 

(ii) It extends to the whole of West Bengal. 

hv SJl Sha11 - i i l ° f ? r “ on such date as the State Government mav 
by notification m the official Gazette, appoint. 

.ubject orContext,—~ lQ thiS ACt ’ UnleSS there is anythin « repugnant in the 

or niiiL««f tra r Ct re * a j ing l< ? j utt goods” means' a contract relating to the sale 
r purchase of jute goods made on a forward basis_ 

(a) providing for the payment or receipt, as the case may be of 
the'contrac^or manner and on such da *« as may be specified in 

(b) by or with any person not being a person who— 

^ ! 1 | a ! )duall y de f. ls in ^e sale or purchase of jute goods involving 

the actual delivery of possession thereof, or owing 

(ii) possesses, or has control over, a godown and other means 
good e s q ; ,PmentS neCCSSary f ° r thC St0rage and su PPly of jute 

(2) jute includes fibre commonly known as mesta ; 

(3) “jute goods” means— 

(a) hessian cloth made of jute or bags made of such hessian cloth ; 

(b) gunny cloth made of jute or baas marl* , , 

includes such other goods madf ofjute & Cl ° th;and 

may specify by notification in the Official Ga£ette S Govem ™nt 

relating\o thfsale o“ purchase onut^goS^ade 1 ^ol r aV PeCifi H d |i n a contract 
SUStS contract. ** ^ £ £ 
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eoods^nTh, S ; Sta ^ e Government t0 prohibit contracts relating to jute 

to jute goods and may, by like notification, withdraw of such prohibition : 8 

ODeraboriffh that thC W ‘ th r raw . al of an y such prohibition shall not affect the 
operation of the provision of sub-section (2) in respect of any contract relating 

to jute goods made prior to the date on which the prohibition is withdrawn 8 
a nolMcat^der ™b-se® ion'm -’“ rdatinB ‘° j “" 8001,5 ,s P rohibi,ed b y 


(a) no person shall make any such contract or pay or receive any 
margin except, in the case of any such contract made prior to the 
date of notification, to the extent to which the payment or receipt 
as the ca^ nay be, or margin is allowable on the basis of the last 
closing rate in u notified market ; 

(b) no owner or occupier of any premises shall knowingly permit such 

premises to be used for the making of any such contract or for the 

payment or receipt of margin in contravention of the provisions of 
Clause (a) ; and 


(c) notwithstanding anything contained in any other law for the time 
being in force,— 


(i) every such contract made and every claim in respect of margin, 
in contravention of the provisions of cl luse (a) shall be void 
and unenforceable, and 

(ii) every such contract made prior to the date of publication of 
the notification shall be varied and settled on the basis of the 

last closing rate in a notified market. 


Explanation .—In this sub-section,— 

(a) “last closing rate” means the rate fixed by the directors of a notified 
market to be the closing rate of such market immediately preceding 
the date of publication of the notification under sub-section (1) pro¬ 
hibiting the making of contracts relating to jute goods ; and 

(b) “notified market” means a jute goods market recognised by the 
State Government by notification in the Official Gazette. 


4. Penalty. —Whoever, in contravention of the provisions of Section 3,— 


(a) makes a contract relating to jute goods, or pays or receives as the 
case may be, margin, or 

(b) being the owner or occupier of any premises, knowingly permits to 
be used for the making of a contract relating to jute goods or for 
the payment or receipt of margin, 

shall, on conviction, be punishable with imprisonment which may extend to one 
year, or with fine which may extend to one thousand rupees, or with both. 


5. Special Procedure. —Notwithstanding anything contained in the Code 
of Criminal Procedure, 1898, and offence punishable under this Act shall be 
cognisable and non-bailable and shall not be triable by any Magistrate other 
than a Presidency Magistrate or Magistrate of the First Class. 


appendix n 

the BOMBAY FORWARD CONTRACTS CONTROL ACT, M7 

(Bombay Act No. LXIV of 1947) 

* nr” ^ 

Province of Bombay 

prohibit option and to providefor certalnother "d C ° ntro1 . for . ward contracts to 
it is hereby enacted as follows : f PUrp ° SeS here >nafter appearing ; 

Forward Contracts*Comro^Act*^"’?^* ) ^ Ac ' may be called the Bombay 

(2) The section shall come into force at once. 

di r . , tU, h s ?ie«S“' io ro,£ ass" 1 iv? om ««« 

into force in the whole of the Province of Rnmh ° 10115 1’ ^ and ^ shall come 

such date and in their applicationtosuch .S ° F such P a " thereof and on 
notification. vv n 10 such 8 oods as may be specified in the 

d irect ( t 4 ha^SecSis ^ToT^shalT^ome °nto ?° tificatio . n in the Official Gazette 
Bombay or such part thereof and on such diteani"- th ® Wh ° le ° f the State of 
goods as may be specified in the notification d S a PP ,,catlon to such 

subject or context,— *" thlS Act ’ unless tbere is anything repugnant in the 

(,) “LrZ^S 0 "’ 0rganisatio “ or body of 

purpose of regulating and controlling h" 0 -’ estab J. isbed for the 
P-rC.se of, of g „°L th ' - ” 

in”h'o“„,Tr“a t a t ^‘j,S d JTnn dC " *? 

chase of any goods to which this Act applies t0 the SaIe ° r pur ‘ 

ro, 'o2 e 'teVif e e c f“'y °<£sxs% SsVc °™™'r r he om ^ 

from the provisions of this Act snhierf tr* ntra £ ts to ^ excluded 
State Government may deem fit’to impose ; SUCh CODdltions as the 

(3) “Forward Contract” means a contract for th* a~v * 

future date and which is not a readv delNery SnS ^ 3 * 3 
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“Goods” means any kind of moveable property and includes 
securities but does not include money or actionable claims ; 


# 

(5) “Government security' means a Government security as defined in 
the Indian Securities Act, 1920. 


(6) “Notified area” means any area specified in the notification under 
sub-section (3) of Section 1 ; 


(7) “Option in goods” means a contract for the purchase or sale of 
a right to buy, or a right to sell, or a right to buy or sell goods 
in future and includes a gully, a teji, a mandi ora teji-mandi in 
goods; 


(8) “Person’' includes a firm ; 


(9; “Ready deli ery contract” means a contract which provides for 
delivery and jaymentof price either immediately or within such 
number of day not exceeding seven after the date of the contract 
ard under such conditions as the State Government may, from 
time to time, by notification in the Official Gazette, specify in this 
behalf in respect of any particular goods ; 


(10) “Recognised association” means an association which is for the 
time being recognised by the State Government as provided in 
Section 3 ; 


(11) “Securities” include shares, scrips, stocks, bonds, debentures, 
debenture stocks, or other marketable security of a like nature 
in or of any incorporate company or other body corporate and 
Government securities. 


3. Recognition.—(1) Any association desirous of being recognised for 
the purpose of this Act shall make an application in writing to the State 
Government or such recognition and shall, along with the application, 
submit rules relating in general to its constitution and management and in 
particular to :— 

(a) the management of the association by a governing body and the 

constitution of such governing body ; 

(b) the powers and duties of the office-bearers and the governing body 

and the manner in which its business shall be transacted ; 

(c) the admission of various classes of members by the association 

and the exclusion, suspension, expulsion and re-admission of such 

members : 

(d) the formation and registration of partnerships and the appointment 

of authorised representatives and clerks ; 

(e) such other matters as the State Government may by order direct. 

9 

(2) The association shall also furnish such other information in regard to 
such association as the State Government may require. 

__ 0 

(3) The State Government may direct that there shall be no limitation 

of the number of the members of the association or such limitation of the 
slumber as the State Government may impose, and may require the association 
to incorporate in the rules such directions and the conditions, if any, accom¬ 
panying it. 
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(4) The State Government may require such 
its rules that the State Government may appoint any 
of the association or not, to be the President or a 
body of such association. 


association to provide in 
person, whether a member 
member of the governing 


(5) If the State Government is statisfied that the rules of the association 
are suitable in the interest of the trade ana are in public interest he S 
Government may recognise the association. No alterations or additions sha'I 

the^tateGovlnment a rec ° 8n ‘ sed association without t:.o prior approval of 
drawn, the State Government^ may after S L1 P ° interest be with- 

«■*“ Wy recognition' ZZf Zf £ 

cease",obe asiociat '»n shall thereupon 

no, tn^mlleraS S?5SX o°f an,SS"'7 ShaU 
to the date of withdrawal of the recognKandthe S r made P no ‘ 

make such provision as it deems fit for the due fulfilment of er , nment ma y 
which may be outstanding at such date. 6 ^ U mCnt ° f Sl,ch contracts 

4. Power of State Government to supersede the Povernino . 

pend business.—(1) (i) Notwithstanding anythin- contained7n 8 rh7 a ? nd 
other law for the time being in force State r.nLnm.j" „ . f thls ^ ct > or any 

an order published in the official Gazette declare the , de ® msfitby 

recognised association to be superseded and mav appoin^anv ner § s b ° dy ° f any 

to exercise and perform all the powers and duriesof 7 V person i or persons 

ttbe t r Prudent 7" °"' « a ^ inted * ^ ^7^^ 

body toTxS 1 ^ ZV^G 

public ImerSt ^S^S7s“ e “ ^3E?g. 

as from the dat7o7the o°rde"'of 8 superse!si^ce7e"to b^L^hmeK?^ Shal '’ 


0 

m 

nr* 

:ci 

tii 


fica t i o n ex tend such per iod. ^ C “° Vernment may time to time by Uk 

(iv) The person or persons appointed under rlansp fit 
Superseded" ^ P ° WCrS 8nd ° f thC governing biiy wLch has^ 

sue, X-S*- <0 * 

%?sz%?£2££z, zzz 7 sss.’sa 

vested or which such person or persons may hav7ac<Sffire^sh a H he 80 

minatton of the period of office of such ner7n7t acc l uired shall, on the deter- 

case may be, in the recoctedaslock ,tn ' P " SO " S •» the 
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(iv) On the determination of the period referred to in clause (iii) the 
recognised association shall foithwith reconstitute a governing body in accor¬ 
dance with ; ts rules . 

Provided that until the governing body is so re-constituted the person or 
persons appointed under clause (i) shall continue to exercise and perform their 
powers and duties. 

(2) If in the interest of the trade or in public interest the State Govern¬ 
ment considers it necessary to do so, the State Government may by an order 
published in the Official Gazette direct a recognised association to suspend its 
business for such period and subject to such conditions as may be specified in 
the order and the State Government may from time to time by like order 
extend such period. 

5. Power of State Government to make rules and add to etc., Articles of 
association.—(1) If the State Government is of the opinion that it is expedient 
to do so, the State Government may at any time add to, vary or rescind any 
rule made by a recognised association or may make any rules for all or any of 
the matters, specified in sub-sections (1) to (4) of Section 3, or require such 
association to add, to vary or rescind its articles of association. 

(2) Rules, or any addition to or variation or rescission of rules made 
under sub-section (1) shall be subject to the condition of previous publication : 

Provided that the State Government may in the interest of the trade or 
in public interest dispense with the condition of previous publication. 

(3) Rules or any addition to, or variation or rescission of, rules made 
under this section shall be published in the Official Gazette and shall be deemed 
to have been made by the recognised association. 

6. Power of r^ognised association to make, add to, vary or rescind 
bye-laws.—(1) Any recognised association may, subject to the sanction of the 
State Government, make and from time to time, add to. vary or rescind bye¬ 
laws for the regulation and control of forward contracts in goods for which such 
association has been recognised. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, such bye-laws may provide for :— 

(a) the opening and closing of markets and the times during which such 

markets shall remain open or closed and regulating the hours of 
trade ; 

(b) a clearing house for the periodical settlement of contracts and the 
differences thereunder, for the delivery of and payment for goods 
and for the passing on of delivery orders and the regulation and 
maintenance of such clearing house ; 

(c) the number and classes of contracts in respect of which settlements 

shall be made of differences paid through the clearing house ; 

(d) fixing, altering or postponing settling days ; 

(e) determining and declaring the market rates for goods ; 

(f) the terms, conditions and incidents of contracts and the forms of 
such contracts are in writing ; 
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(g) regulating the entering into, making performance, rescission and 
termination of contracts, including contracts between members or 
between a commission agent and his constituent or between a 
broker and his constituent or between a Jcitthawalci or muccadum 
and his constituent or between a member of the recognised associa¬ 
tion and a person who is not a member and the consequences of 
insolvency on the part of a seller or buyer or intermediary, the con¬ 
sequences of a breach or omission by a seller or buyer and the 
responsibility of commission agents, muccadums and brokers not 
parties to such contracts ; 

(h) the admission and prohibition of specified classes or types of goods 
or of dealings in goods by a member of the recognised association ; 

(i) the method and procedure of settlement of claims and disputes in¬ 
cluding settlement by arbitration ; 

(j) the levy and recovery of fees, fines and penalties ; 

(k) regulating the course of business between parties to contracts in 
any capacity ; 

(l) fixing of scale of brokerage and other charges ; 

(m) the making, comparing, settling and closing of bargains ; 

(n) the regulation of fluctuations in rates and prices ; 

(o) emergencies and the exercise of powers in such emergencies ; 

(p) the regulation of dealings by members for their own account. 

(3) The bye-laws may provide that the contravention of any of the bve- 
laws shall— J 


(i) make a contract which is entered into, made or is to be performed 
otherwise than in accordance with the buy-laws void or legal ; 

(ii) render the member liable to exnulsion, suspension, fine or other 
non-monetary penalty. 

(4) Bye-laws or any addition to or variation or rescission of such bve law<i 

=£ ® 5 £ HsE 

iftaSaa in"the is “It, l r 5anciio ”' <1 by ihes,aw 

7- Power of State Government to make bye-laws —(\ 1 If the State 

“ ls “ d ” “• sSi GoVemmentVnayTu 

s Sr “ - 1 «-s 

of the hie 1 made P revious ly to and subsisting at the date of rnakine 
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(3) Bye-laws or any addition to, variation or rescission of bye-laws made 
under sub-section (1) shall be subject to the conditions of previous publication: 

Provided that the State Government may, in the interest of the trade or 
in public interest, dispense with the condition of previous publication. 

(4) Bye-laws or any addition to, or variation or rescission of bye-laws 
made under this section shall be published in the Official Gazette and shall be 
deemed to have been made by the recognised association. 

8. Illegal contracts and penalty.—(1) Every forward contract for the sale 
or purchase of, or relating to, any goods specified in the notification under sub¬ 
section (3) of Section 1 which entered into, made or to be performed— 

(a) in accordance with such bye-laws, made under Sections 6 and 7 
relating to the entering into, making or performance of such con¬ 
tracts, as may be specified in the bye-laws, or 

(b) (i) between members of recognised association, 

(ii) through a member of a recognised association, or 
(iii) with a member of a recognised association : 

Provided that such member has previously secured the written authority 
or consent, which shall be in writing, if the bye-laws so provide, of the person 
entering into or making the contract, and no claim of any description in respect 
of such contract shall be entertained in any civil court. 

(2) Any person entering into or making such illegal contract shall, on 
conviction, be punishable with imprisonment for a term which may extend to 
six months or with fine or with both. 

Note. —The Bombay Bullion Association is the only recognised market for 

future trading in bullion in the Bombay State under this Act. 

9. Option in goods illegal.- —(U Notwithstanding anything contained in 
this Act or in other law for the time being in force on a notification being issued 
by the State Government in the Official Gazette options or such kinds of options 
in such goods and in the whole of the State of Bombay or such part thereof as 
may be specified in the notification shall be illegal. 

(2) Any person entering into any option made illegal under sub-section (1) 
shall, on conviction, be punishable with imprisonment which may extend to six 
months or with fine or with both. 

10. Penalty for owning or keeping place used for entering into forward 
contracts in contravention of Act etc.— Any person who in any notified area 
(1) owns or keeps a place, other than that of a recognised association, which 
is used for the purpose of entering into or making or performing in whole or 
in part forward contracts in goods specified in the notification under sub¬ 
section (3) of Section land knowingly permits such place to be used for such 
purposes ; or 

(2) without the permission of the State Government organises or assists 
in organising or becomes a member of any association, other than a recognised 
association, established for the purpose of assisting in, entering into or making 
or performing in whole or in part forward contracts in such goods ; or 
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(3) manages, controls or assists in keeping anv nlace other than /-.r 
1S1 r 00 * 8 "?”' : h , ich i! - “ s ' d PurSsa of e„" ™." toj °r 

at which s P „ch°c«K are recorded" oy adjusted'o, Sh£“?r UabiUti 8 °° dS “ 

^ « sssr s-s 

rtr inH (4) n0t being a mei ? ber of a recognised association, wilfully renresenK tn 
or induces any person to believe that he is a member of a recoenised t0 

undeAhe rClesTr® ^dvertffi Tto^ 

nected^ith 1 forward^contractl^n Mich’goods ?JF ^ ^ h ^oon- 

(6) joins, gathers or assists in gathering anv nersnn nr c 

bids or offers or for entering into or makfnrLr forwar/ ?^ f ? r making 

goods at a place other than the place of bufiness in the byeTawfofT SUCh 
cognised association, oye aws °‘ an y re¬ 

shall on conviction, be punishable with imprisonment which m -v pvf P „H ♦ 
months or with fine or with both. n y exteild to six 

11. Jurisdiction under Act.—No court inferior to that n ■ 
Magistrate or a Magistrate of the First Class shall t a Jr ™„ tbat of a Presidency 
offence punishable u der this Act. * COgn,zance of or try any 

“ person committing an 
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sub-section (1) of Section 4 for anything in good fakh h ^ C 3USe (i) ° f 

be done in pursuance or execution of this Act or rule<T u '" tended to 
thereunder. /vcl or ruIes or bye-laws made 

14. Repeal of enactments.—(1) On the date on u 
recognised under Section 3 in any area in respect of se^ v" aSSOciatio " is 
Securities Control Act, 1925 and when an as.Aiaf nt,es > the Bombay 
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(a) the terms and incidents of any forward 
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visions of this Act came into force and to which the Acts hereby 
repealed applied ; 

(b) the terms and incidents of any options in cotton entered into or 
made before the date on which the Bombay Options in Cotton Pro¬ 
hibition Ordinance 1939, came into force ; 

(c) the validity, invalidity, effect or consequences of anything already 
done or suffered, in case of such contracts before the coming 
into force of the provisions of this Act, and in the case of such 
options before the date • of the coming into force of the said Ordi¬ 
nance ; 

(d) any right, title, obligation or liability already acquired, accrued 
or incurred in regard to such contracts before the date of the 
coming into force of the provisions of this Act and in regard to 
such options before the date of the coming into force of the said 
Ordinance ; 

(e) any remedy or proceeding in any respect of such right, title, obliga¬ 
tion or liability ; 

(f) anything done in the course of any proceeding pending in any 
Court, in the case of such contracts on the date of the coming 
into force of the provisions of this Act and in the case of such 
options on the date of the coming into force of the said Ordinance 
and any s^oh remedy or proceeding may be enforced, instituted or 
continued, as the case may be, as if this Act had not been passed. 

(2) The provisions of sub-section (1) shall apply to forward contracts for 
the purchase or sale of any other goods to which the provisions of this Act, 
from time to time be applied under sub-section (3) of Section 1 entered into or 
made before the date on which a notification in respect of such goods may be 
published under the said sub-section. 1 
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SECTION 34, OF CIVIL PROCEDURE CODE 

(ACT V OF 1908) 

INTEREST 


34. Interest.—(1) Where and in so far as a decree is for the payment 
of money, the Court may, in the decree, order interest at such rate as the 
Court deems reasonable to be paid on the principal sum adjudged, from the 
date of the suit to the date of the decree, in addition to any interest ’ adjudged 
on such principal sum for any period prior to the institution of the suit, 
‘[with further interest at such rate not exceeding six per cent per annum as the 
Court deems reasonable on such principal sum], from the date of the decree to 
the date of payment, or to such earlier date as the Court thinks fit : 


s [Provided that where the liability in relation to the sum so adjudged had 
arisen out of a commercial transaction, the rate of such further interest may 
exceed six per cent per annum, but shall not exceed the contractual rate of 
interest or where there is no contractual rate, the rate at which moneys are 
lent or advanced by nationalised banks in relation to commercial transactions. 

Explanation I .—In this sub-section “nationalised bank” means a corres- 

ponding new bank as defined in the Banking Companies (Acquisition and Trans¬ 
fer of Undertakings) Act, 1970 (5 of 1970). 

Explanation II.— For the purposes of this section, a transaction is a com¬ 
mercial transaction, if it is connected with the industry, trade or business of 
the party incurring the liability]. 


(2) Where such a decree is silent with respect to the 
interest »[on such principal sum] from the date of the decree 
ment or other earlier date, the Court shall be deemed to 
interest, and a separate suit therefor shall not lie. 


payment of further 
to the date of pay- 
have refused such 


a- 

2 . 

3. 



Subs, by Act 66 of 1956, Section 2, for certain words. 

by £A C (Amendment) Act, 1976, Section 13 
to be notified). 

Subs, by Act 66 of 1956, Section 2, for certain words. 
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THE INTEREST ACT, 1978 
(ACT No. 14 OF 1978) 


ay. 


(b) 


<< 


[31st March, 1978] 

Art Act to consolidate and amend the law relating to the allowance of 

interest in certain cases. 

India L' fol'ow s 'S- by Parll! ' n,C "' in "" Twenty ' ninth Y '" ofiht Republic of 

THE .'nTEREST AC T C Y 9 ™ '" nd Ac, may be called 

Kashmir ** CXtends to the whole of India except the State of Jammu and 

(3) It shall come into force on such date as the Central Government i 
by notification in the Official Gazette, appoint. 1 

2. Definitions.—In this Act, unless the context otherwise requires,— 

(a) “court” includes a tribunal and an arbitrator ; 

current rate of interest” means the highest of the maximum rates 
tf*o h ' Ch > n *rest may be paid on different classes of deposits (other 
*r“V th ° se maintained in savings account or those maintained by 

banks in accordance with the directions given or issued to banking 
taffegSTon' Ac,( m9 RCS “ V ' ^ ° f India ‘ md “ lhe Ba ” k ‘ 
Explanation.— In this clause, “scheduled bank” means a bank not beine 
ReSio? Act, 1949 ; tranSaCt,ng “ y busin6SS authorised b y ^ Banking 

(c) debt means any liability for an ascertained sum of money and 

includes a debt payable in kind, but does not include a judgment 

(d) “personal injuries” includes any disease and any impairment of a 

person’s physical or mental condition ; impairment ot a 

(e) all other words and expressions used herein but not defined and 
defined in the Reserve Bank of India Act, 1934, shall have the 
meanings respectively assigned to them in that Act. 


1 . 


The Act is enforced on 19-9-1981, See 
Pt. II-3 (1), Ext P. 1115, S. O. 657 (E). 

( 410 ) 


Gaz, of India, 14-8-1981, 
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3. Power of court to allow interest. —(1) In any proceedings for the 

recovery of any debt or damages or in any proceedings in which a claim for 

interest in respect of any debt or damages already paid is made, the court may, 

if it think; s fit, allow interest to the person entitled to the debt or damages or 

to the person making such claim, as the case may be, at a rate not exceeding 

the current rate of interest, for the whole or part of the following period, that 
is to say,— 


(a) if the proceedings relate to a debt payable by virtue of a written 
instrument at a certain time, then, from the date when the debt is 
payable to the date of institution of the proceedings ; 

(b) if the proceedings do not relate to any such debt, then, from the 
date mentioned in this regard in a written notice given by the 
person entitled or the person making the claim to the person liable 
that interest will be claimed to the date of institution of the 
proceedings .* 

Provided that where the amount of the debt or damages has been repaid 
before the institution of the proceedings, interest shall not be allowed under 
this section for the period after such repayment. 

(2) Where, in any such proceedings as are mentioned in sub-section (I),— 

or award is given for a sum which, apart from 
interest on damages, exceeds four thousand rupees, and 

(b) the sum represents or includes damages in respect of personal 

injuries to the plaintiff or any other person or in respect of a per¬ 
son’s death, 

then, the power conferred by that sub-section shall be exercised so as to 

njcluae in that sum interest on those damages or on such part of them as the 

court considers appropriate for the whole or part of the period from the date 

mentioned in the notice to the date of institution of the proceedings, unless the 

court is satisfied that there are special reasons why no interest should be given 
in respect of those damages. 

(3) Nothing in this section,— 


(a) shall apply in relation to— 

(i) any debt or damages upon which interest is payable as of right, 
by virtue of any agreement ; or 

(ii) any debt or damages upon which payment of interest is barred, 
by virtue of an express agreement ; 

(b) shall affect— 


(i) the compensation recoverable for the dishonour of a bill of ex¬ 
change, promissory note or cheque, as defined in Negotiable 
Instruments Act, 1881 ; or 


(ii) the provisions of rule 2 of Order II of the First Schedule to the 
Code of Civil Procedure, 1908 ; 

(c) shall empower the court to award interest upon interest. 

4. Interest payable under certain enactments.—(1) Notwithstanding anv- 

thing contained in section 3, interest shall be payable in all cases in which k 

force"of law" ° f “ y enaCtment ° r other ™ le of law or u5e haWng Ve 
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of m r dlce , '? «? <?“"*«* 

cases, allow interest from the date snerifipd k s ^ a 'J» ^ each of the following 
the proceedings at such rate as the % the date f, institu tion of 
court is satisfied that there are sDecial rea«o onsi ^ er feasonable, unless the 
allowed namely P ■ reasons wh y mterest should not be 

(a) where money or other property has been deposited as securitv for 

the 5“eTtrde 0 p„ a s it° b '' 8a,i,,n il,,p0Sed by law or from 

(b) where the obligation to pay money or restnrp onv 

actio"” of a fiduciary relationship, from the date of 

<C) « ’«“°' d >» 

(d) cause of'act'fom iS ^ dower " mai “ t “ a “"- *«■ the date of the 

5. Section 34 of the Code of Civil Procedure 190fl tn «nniv • 

dmc A l C 908 hal1 affect the P rovi sions of section 34 of tL code of Cm'l Proce- 

* , 6 ; A * ep l e „ a ' a,,d J savin 8-—(*) As from the commencement of this Act the 

JiSiatS h 8 f 9 and l ny 0ther law corres P ondm 8 thereto in force in any State 
immediately before such commencement shall stand repealed. y 

The P rovision * of this Act shall not apply to any suit or other legal 

proceedings pending at the commencement of this Act and the provisions of S 
corresponding law applicable immediately before such commencement shall 

STSKIK?le g a r &1d s i“ h la " by Sbb —- <»• 

(3) The mention of particular matters in sub-section ( 2 ) shall not be held 
ClZT i°« r Q 7 affeC l thC !f neral a PPl* c ation of sectiS 6 of £ &S3 

Clauses, Act, 1897, with regard to the effect of repeal. general 
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Abandonment 

Recession or—, of contract, 61 

Acceptance of Goods 

See Sale of Goods 
See Delivery 

See Conditional Acceptance 

Receipt of goods distinct from, 128 
Acceptance of goods, 162-166 
Extension of time for, 164 
62 

“Act adopting to transaction'’ 

—, 106 

Admissibility in Evidence 

See Evidence 
See Parol Evidence 
—of trade usage, 236 
—oi parol evidence to determine 
reasonable time, 237 
—of Parol evidence to contradict 
printed conditions of sale, 241 

Advertisement 


Alternative price 

—if in the nature of a wager avoids 
the contract, 48 

Appropriation of goods 


Sale of unascertained goods and—, 
98 


Sale by description—unascertained 
goods—, by seller—Notice of 
appropriation to buyer—Implied 
assent, 97, 98 

Buyer sending messenger to seller. 
Effect, 101-102 

Notice of—to buyer when implies 
assent and when not, 207 
—deemed to be assented to on ex¬ 
piry of reasonable time after 
notice to buyer, 208 
Buyer's silence to seller’s notice of 


— is no assent, 208 


Arbitration 


as a bar to right of action, 216 

“Arrival contracts” 


For re-sale by unpaid vendor, 211 

Agent 

See Commission Agent 

—who has himself paid or is 
directly responsible for price has 
got rights of unpaid seller, 169 

Seller in possession when ‘agent of 
necessity’ for buyer, 211 

Agent of Necessity 

When can vendor act as—for 
vendee, 211 

Agreement of Sale 

Sale and ,23 

Sale and, distinguished, 27, 97 

Agreement to Sell 

Goods perishing before sale but 
z after—, 44 . 

“Agreement tc the contrary” 

—meaning of, 46 


—Nature and incidents of, 244 
Ascertainment of goods 

—necessary to pass property, 85 
Attornment 

Delivery by—, 13 

Auctioneer 

See Auction sale 

Rights and duties of—, 242, 243 
Nature and Scope of auctioneer’s 
authority, 242 

Auction sales 

See Sale of goods 
See Bid at auction 
See Bidder 

Nature and incidents of—, 237 to 
245 

Effect or fraud, mistake of misrepre¬ 
sentation in—, 241 
—how held, 238 

Printed conditions of — "part of con¬ 
tract in—, 241 
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Auction sales —( Concld .) 

% 

Rights and duties of auctioneer, 

242 

Nature and scope of auctioneer’s 
authority, 241 

—subject to a reserve price, valid, 

243 

Owner not to bid at—, 242 
Combination among bidders at not 
to bid above a certain sum, 244- 
245 

Effect of employing puffers, 245 
Mock—, 239 
“Knock out”, in—, 243 
Dutch auction, wh?i is, 238 

Barter 

Sale distinguished from, 28 

Bid at auction 

See Auction sale 
Nature of, 238 

When—becomes final, 2 38-239 
When and how—may be retracted, 
237 

Bidders 

Combination among—not to bid 
above a certain sum, validity of, 
241 

- “Knock out” combination among 
—243 

Bill of lading 

Transfer of—as affecting right of 
stoppage in transit, 204 

Breach of contract 

Anticipatory, 230 

Breach of warran ty 
See Warranty 

—in reduction of damages for rejec¬ 
tion of goods, 225-226 
—Action for—Tests for ascertain¬ 
ing damages, 231 

Brokerage 

—for re-sale by unpaid vendor, 212 

“‘Buildings” 

- 19 

Burden of proof 

—as to quality of fitness, 72 


Buyer 

See Seller 
See Sale of goods 
—, 12-13 

—to apply for delivery, 140 
Transfer Jof Property as between, 
and buyer, 83 

Seller or, in possession after sales, 
125 

passing of property to, 208 

Buyer and seller 

Liability of buyer for neglecting or 
refusing delivery of goods, 166 
Transfer by—effect of, 201 

Carrier 

Delivery to—effect of—, 97 
Delivery to carrier or wharfinger, 
effect of, 152 

Transit of goods by sea, 157 

Caveat emptor 

Exceptions to the rule of—, 79 

i 

C.I.F. contracts 

Nature and incidents of, 250 

Commission agent 

See Agent 

Position of, buying goods for prin¬ 
cipal and sending them to latter, 

155 

Concurrent conditions 

Payment of price and delivery of 
goods are—, 130 

Conditional acceptance 
—of goods, 165 
Conditions 

—and Warranties, in contracts of 
sale, 51, 55, 58 

Stipulations as to time are not con¬ 
ditions, 51 

—“warranties”, “representations” 

and “fraud” general principles 
stated and illustrated, 58 
When to be treated as warranty, 60 
Implied condition as to quality of 
fitness of goods sold, 72 
No implied, generally that the 
receptacle of goods is sound, 158 
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Consideration 

Recovery of money on failure, of 
233 

Construction of contract 

Stipulations and terms in a contract 
. of sale must be construed accord¬ 
ing to the lex loci contractus , 31 
Rules of construction for discover¬ 
ing intention in sale of goods, 59 

Construction of words 

Expressions used in Indian Contract 
Act, have the meanings assigned 
to them in that Act, 6, 12 

Contract 

—of sale how made, 33 
Contract frustrated, 142 

Contract of sales 

See Sale 

See Sale of goods, 23 
nature of a—, 24 
Essentials of a—, 25 
Formalities of the—, 33 

Subject iJuatiCi Gi—,53 * 

Goods perishing before making—, 

41 

—absolute or conditional, 57 
Effects of the—, 83 

Amount of increased or decreased 
duty, 246 

Co-owners, 122, 123 _ 

Course of dealing 

—between the parties, evidence of, 
236 

Covenants 

Implied undertaking as to title, 
etc., in sale of goods, 63 

Covenants fur title 

—in execution sale, 66 


Sale on, 215 

Sale on—of intoxicating liquors, 
216 

Currency nolcs 

—are not goods, 17 

Current money 

—is necessarily excluded from the 
definition of the term ‘Goods’, 17 


Cnstody of goods 

Charges for care and 
Customs 


168 


Excise duties—* 


Alterations of, 

Price, 48 

Damages, 71 

.Duty of the plaintiff suing for, to 
mitigate the loss consequent 'on 
the breach, 211 
Measure of—, 214 

Mitigation of, by the injured party, 
231 

~2°10 non " delivery of > goods s °ld. 

Recovery of, by buyer rejecting the 
goods for just cause, 225-226 
—ascertaining—Te„t for, 232 

Dangerous goods 

Sale of—, 80 

Delay 

Loss caused by, in delivery, 111, 112 

Effect of ui ascertaining rights to 
specific performance, 226 

Delivery 

See Delivery of goods 
See Part delivery 

—by allotment, 13 

Part delivery may operate as if it 

was delivery of the whole, 14, 15 

Prima facie place of, is the place for 

Comparing the bulk with the 
sample, 82 

—to carrier, 97 

Loss caused by delay in—,111 

of goods by seller and payment of 

P™* ar e concurrent conditions, 

must, be in accordance with the 
terms of the contract, 132 

where no time is fixed for the 
same, 132 

—,135 

Actual, 135, 137 
Nature of—, 137 

Symbolic and constructive_ 138 

Fictitious—,138, 139 

—by sample, 138 

absolute and conditional, 139 

Insolvency of buyer affecting 
right to, of goods, 135 
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Delivery—( Concld .) 

—to be in accordance with the con¬ 
tract terms, 136 

Inability of vendor to deliver posse¬ 
ssion will justify recission of con¬ 
tract by buyer, 136, 137 
Effect of part delivery of goods 
sold, 140 

General rules of, of goods, 142-146 

Buyer to apply for—,140 

—by instalments, 149-152 

Place of—, 143-144 

Time of—, 145 

Hours of—, 146 

Expense of—, 146 

—of goods in the possession of 
third person, 146 

—by means of documents of title, 
146 

To carrier or whalfinger—Effect of, 
142 

Tender of—, 162 

Delivery of goods 

See Delivery 
See Symbolical delivery 
See Sale of goods 
See Part delivery 

Liability of buyer for neglecting or 
refusing—,166 
Damages for non—, 220 

Description of goods 

Sale by—, 67 

“Document of title” 

14, 118 

Railway receipt is—, 204 

“Documents of title to goods” 

-11 

Transfer of—, 146 

Emblements 

—are included in the term ‘Goods’, 
18 

Evidence 

See Admissibility in evidence 
See Parol evidence 

—of usage, 82 
—of usage of trade, 236 
—of non-existence, 236 
—pf unreasonableness, 236 


‘ Evidence— {Concld.) 

proof that it is not agreed bet¬ 
ween the parties, 236 

Extrinsic—admissible on matters on 
which contract silent, 236 
inadmissible if usage is inconsisr 
tent with written contract, 236 

Examination of goods 

See Inspection of goods 

# 

Exchange 

Sale distinguished from—, 27 
Rate of; to be rate at the time of 
breach of contract, 233 

Excise duties 

Alterations of Customs or—, 48 

Amount of increased or decreased 
246 

Execution sales 
Expense 

of delivery to be borne by whom. 
146 

Express term 

—of contract entered into by parties 
saved by the provisions of the 
Act, 235 

Ex-ship Contracts 

Nature and incidents of—, 250 
Ex-store contracts 

Nature and incidents of-—, 250 

Fault, 11 

Fitness of goods sold 

Implied conditions as to quality or. 

72 

F.O.B. Contracts 

Nature and incidents of, 250, 251 

Foreign ship 

Sale free on board a—, 98 
Formation of contract 
—of sales, 23 

Fraud 

— entitling the buyer to reject the 
goods, 207, 208 
—in auction sale, effect of, 241 
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“Free on Board” 

See F. O. B. contract 

—a foreign ship, 98 

“Fnture goods” 

Sale, of existing or, 36 

Gift 

Sale distinguished from,—exchange, 
barter, mortgage or pledge, 97 

“Good faith”, 119, 122, 123, 128 

“Goods” 

— 11 , 12 

Currency notes are not—, 17 
—does not include money and em¬ 
blems of money constituting legal 
tender, such as currency notes, 
etc., 17 

Shares in a company are—, 18 
Emblements are included in the 
terms—, 18 * 

—must be ascertained to be capable 
of sale, 82 

Government currency notes 

Stolen—passing of property in, 121 

Hire-purchase agreement 

25, 29 

Possession under—, 117 
Person in possession under—, Posi¬ 
tion of—Rights of purchaser from 
such person, 128 

House 

Transfer of, without site and not 
merely of its materials is sale of 
immovable property, 18, 19 

Illegality 

Impossibility or supervening illega¬ 
lity in contract of sale—Effect of, 
47 

Immovable property 

Transfer of house without site and 
not merely of its materials is sale 
of, 19 

Implied conditions 

—as to quality or fitness of goods 
sold, 72 

Implied terms 

—of contract excluded from the 
operation of the Act, 235 
Right arising by implication, mean¬ 
ing of, 236 


Impossibility 

—or supervening illegality in con¬ 
tract of sale—Effect of, 47 

“Industrial growing crops”, 18 

“Insolvency”, 12, 19 

Inspection of goods 

Righ of buyer to, before accept¬ 
ance, 158, 165 

Buyer’s right of examining goods, 
158 

Reasonable opportunity to examine 
goods to be given, 160 

Place of, not limited to place of 
acceptance, 164 

Instalment deliveries 

—of goods sold, 149-152 

—as affecting right of stoppage in 
transit, 199 

Intention 

Rules of construction for discover¬ 
ing, of parties in sale of goods, 59 

Interest 

—49 

—on the price, 230 

—by way of damages on breach of 
contract, 230 

Joint owners 


Lien of unpaid seller 

—See Stoppage in transit 
See Unpaid seller 
Part delivery as affecting—, 180 
—when sale is on credit, 179 
—as affecting appropriation of 
goods to vendee, 180 
Termination of—, 181 
Waiver of—, 181 

—abandoned by delivery of goods to 
buyer, 183 

—where goods are already in pos¬ 
session of buyer, 183 

Effect of making goods or putting 
them in packages on, 183 
Waiver of—express or implied 
Waiver of-by allowing 


—by taking bill of exchange for 
price, 184 ^ r 

Delivery to carrier as affecting, 184 
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Lien of unpaid seller— {ConcJd.) 

—not lost by delivery to carrier 
F. O. B., 184 

—not affected by Law of Limita¬ 
tion, 185 

Sale not rescinded by—, 205-206 

Right of re-sale by unpaid vendor, 
207-208 

Vendor’s right of, when lost, 211 

Loss 


—of goods delivered, 106 
—caused by delay in delivery. 111 

Market price 

See Damages 

—as the measure of aamages, 220- 
221 


Mate’s receipt 

—if document of title, 118 

Merchantability of goods, 82 

“Mercantile agent”, 12, 19, 124 
Mercantile contracts 

Uniformity of rules as to, desirable, 

11, 12 

.largely controlled by trade usage, 

11, 12 

Mistake 


Notice— (Concld.) 

Vendor to give, to the defaulting 
vendee before re-sale, 210 
Re-sale by unpaid vendor without 

—Consequences, 210 ’ 

Part delivery 

See delivery 
— 

Effect of—, 140 

of goods as affecting right of 
stoppage in transit, 199 

Parol evidence 
See evidence 

Admissibility of, to prove reason¬ 
able time, 237 

Admissibility of, to prove trade 
usage, 236 

Admissibility of, to contradict 
printed conditions of sale, 241 

Particular law 

Applicability of, to contract of sale. 
236 

Parties to contract 

—free to enter into terms and con¬ 
ditions, part from the provisions 
of the Act, 235 


Effect of, in auction sale, 241 
Misrepresentati on 

Effect of, in auction sale, 241 

Money 

Current, is necessarily excluded 
from the definition of the term 
“Goods”, 17 

Mortgage 

Sale distinguished from—, 27 
Moveable property 

Share certificate are—, 18 
Non-delivery 

See delivery 

Damages for, of goods, 211 

Notice 

Sale by description—Unascertained 
goods—Appropriation by seller— 
Notice of appropriation to buyer 
—Implied assent, 98 


Payment of price 

See price 

—and delivery of goods are con¬ 
current conditions, 130 

Performance of contract 

—of sale of goods, 129 

Perishable goods 

Goods perishing before making of 
.contract of sale—Effect of, 41 

“Person” 

—includes corporations, 127 

Place 

Time of notification of particulars 
of time, shipment, etc., 51 

Place of delivery 

—, 142-143 

Prima facie the, is the place for 
comparing the bulk with the 
sample, 82 
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Pledge 

Sale distinguished from gift, ex¬ 
change or barter, mortgage or—, 
27 

Effect of, by buyer of goods on 
right of stoppage in transit, 201 

Possession 

—of buyer or seller, after sale, 12 
—under hire-purchase agreement, 
117 

Price 

See Payment of price 
12 

Property in goods passes on pay¬ 
ment of, 28 ■ 

~ 29 

—in sale of goods, 47 
Ascertainment of, in sale of goods, 
47 

Reasonable—, 48 
Suit for,—214 

Sale of goods on credit, 215 
Payment of, by bill, note or cheque, 
215 

Market, as measure of damages, 
220—223 

Breach of warranty in diminuation 
or extinction of—, 225 
Recovery of, by buyer who rejects 
the goods for just cause, 225 

Principal and agent 

See Agent 

See Commission agent 
“Property” 

—in goods sold, 14, 20 
—Passing of, to buyer, 207, 208 
Appropriation notice passes—, 208 
Passing of,—Appropriation notice 
when insufficient, 208 

Property in goods 

—passes on payment of price, 28 

Quality 

Implied condition as to quality or 
fitness of goods sold, 72 

Quality of goods, 16, 20 

Question of fact 

Reasonable time is a—, 237 


Railway receipt 

Endorsement of, to purchaser, 
Effect, 102 

—as document of title, 118 
—taken in the name of the con¬ 
signor endorsed to consignee— 
Effect of, 155 
—document of title, 205 
Endorsement of, as affecting right 
of stoppage in transit, 205 

Reasonable time 

—is a question of fact, 144, 155, 
164, 236 

On expiry of, after notice appro¬ 
priation deemed to be assented to 
by buyer, 209 

Rescission of contract 

—or abandonment of contract, 61 
—not effected by exercise of lien m 
stoppage in transit, 205 

Rejection of goods 

Buyer not bound to return rejected 
goods, 158 

—by buyer when can be made, 225 
Recovery of price and damages on 
rejection, 225 

Repeal 

Enactments repealed by this Act, 
247 

Representation 

See Condition 
See Warranty 

—in sales, what is, 60 

Repudiation of contract 

Effect of, 229 

Resale 

Vendee’s liability on—,207 
Seller’s rights of, when arises, 207 
—by seller before due date for pay¬ 
ment and delivery, 208 

Right of, by vendor when can be 
exercised, 209 

Return of goods 

Buyer not bound to return rejected 
goods, 166 

Right of suits 

—by seller for price pf goods, 214 
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Right of suit — (Concld). 

—for damages for non-delivery. 
216-217 

for damages for breach of war¬ 
ranty, 225 

Risk 


Meaning of—, 157, 158 
—prima facie passes with 
109, 110 


property. 


—where price is prepaid, 111 
—where goods are delivered at dis¬ 
tant place, 157 


Sale 


See Transfer of property 
See Sale of goods 
-, 92 

Possession of buyer or seller after, 
12 

Formation of the contract of—, 23 
—and agreement to sell, 23 
—and agreement to sell distinguish¬ 
ed, 28, 30, 31, 97 

—distinguished from gift, exchange, 
or barter, mortgage or pledge, 30, 
31 

—absolute and conditional, 33 
Contract of, how made, 33 
Subject-matter of contract of—,35 
—of existing or future goods, 35 
Impossibility or supervening ille¬ 
gality in contract of sale, 47 
—by description, 67 
—by sample, 80 

Specific goods in a deliverable state 
when the seller has to do any¬ 
thing thereto in order to ascertain 
price, 92 

—or unascertained goods and ap¬ 
propriation, 97 

—by description—Unascertained 

goods—Appropriation by seller—» 
Notice of appropriation to buyer 
—Implied assent, 98 
—or pledge under a voidable title, 
124 


Sale by sample 

What is, 81 


Sale of goods 

—See Contract of sale 
—See Sale 


Sale of goods— (Concld). 


Property in goods passes 
ment of price, 28 
—on hire-purchase agreen 
31 


on pay- 
ent, 30, 


Transfer of stolen property passes 
no ownership to buyer, 31 
Capacity to contract and sell, 31 
Evidence of—, 30 
Conflict of Laws, 30, 31 
Subject-matter or contract of sale, 
35-41 

Goods perishing before sale but 
after Agree to sell, 44 
Agreement to sell at a valuation, 49 
—to be shipped within a certain 
time, 51 


Conditions and warranty in—, 55 
Contract of sale absolute or condi¬ 
tional, 57 

Rules for construction for discover¬ 
ing intention in, 59 

Implied undertaking as to title, etc. 
in—, 63 

Sale by description, 67-72 
Impiied conditions as to quality or 
fitness of goods sold, 72 
—of dangerous goods, 80 

Sale by sample, 80 
Transfer of property as between 
seller and buyer, 83 
Goods must be ascertained to be 
capable of sale, 83 
Sale of unascertained portion of a 
large stock, 84, 85 

Sale of specific goods in a deliver¬ 


able state, 91 

Buyer sending messenger to seller, 
Effect, 101 

Goods sent on approval or cn sale 
or return, 102 

Sale by person not owner, 112 
Sale by one of joint owners, 122 
Sale by person in possession under 

voidable contract, 122 
Sale or pledge under a voidable 
title, 124 

Seller or buyer in possession after 
sale, 125 

—not rescinded by 1km or stoppage 
in transit, 205 



the deck, 258 
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Sale of goods by auction 


Shares in a Corapauy 


See Auction sale 


—are goods, 18 


Sale of Goods Act 

History of the Act, 1 
General operation of the English—, 
4 

Construction of the Act, 6 

Sale or return 


Ship 

— 18 

—whether goods, 225 

Shipment 

Time of notification of particulars 
or time, place, etc., 51 


Goods sent on approval or on—, 
102 

Sample 

Sale by—, 80 
Savings 

—effected by this Act, 248 

Seller 


See Buyer and seller 
See Sale of goods 
See Unpaid seller 
See Stoppage in transit 
See Lien of unpaid seller 
Possession of buyer or, after sale, 
12 

Transfer of property as between, 
and buyer, 83 

—or buyer in possession after sale, 
125 

Duty of—, 154 

—to insure goods sent by sea, 156 

Seller 

Resale by, before due date for pay¬ 
ment and delivery, 207 

Seller’s lien 


See Lien of unpaid seller 

—, right of stoppage in transit, 

See Stoppage in transit 

Seller and buyer 

Respective duties of—, 129 
Payment of price and delivery of 
goods are concurrent conditions, 
130 


Share certificates 


—are movable 
—, 109 


property, 18 


Site (house) 

Transfer of house without, and not 
merely of its materials is sale of 
immovable property, 18, 19 

Sold note 

—handed over by a broker to the 
vendor will not constitute a mere 
agreement for sale, 30 

Special damages 

—when can be recovered, 230-234 

“Special property”, 20 


apecinc goods 

—, 3, 20, 44 

Sale of, in a deliverable state, 90 
Contract for sale of, along with an 
interest in land, 90 
—to be put into a deliverable state, 
delivery of, 91 

Specific performance 

—or contract of sale of goods, 223- 
225 

Effect of delay in asserting rights 
to—, 223 

“Stock and shares”, 18 
Stoppage in transit 

See Lien of unpaid seller 

—, 205-207 
Right of—, 185 
Nature of—, 185 
Origin in respect of—, 185 
Power of seller as to—, 187 

When goods are to be deemed in 
transit, 188 

Continuance of right of, 188-189 
—how effected, 188-199 
Right of seller on—, 188 
Duration of—, 190 
Insolvency of buyer as affecting 
right of—, 188-189 
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Stoppage in transit— (Concld.) 

of goods in the possession of 
carrier, 194 

of goods in the possession of 
warehouse keeper, 195 

Taking of samples of goods as 
affecting right of—, 195 
Delivery of agent as affecting—, 
195 

Delivery to carrier as affecting right 
of—, 194-195 

Part delivery of goods as affecting 
right of—, 197 

Instalment delivery as- affecting 
right of—, 199 
Notice to carrier, 200 
Effect of sub-sale or pledge by 
buyer on—, 201 

Transfer of railway receipt, effect of 
on—, 204 

Endorsement of railway receipt as 
affecting—, 204 
Sale not rescinded by—, 205 


Transfer of property 

—as between seller and buyer, 83 

Ascertainment of goods necessary 
to pass property, 83-84 

Property passes when intended to 
pass, 83-84 

Specific goods to be put into a deli¬ 
verable state, 91 

Specific goods in a deliverable state 
when the seller has to do any¬ 
thing thereto in order to ascertain 
price, 90, 91 

Delivery to carrier, 97 

Goods sent on approval or on sale 

and return, 97 

Reservation of right of disposal, 
106 

Risk prime facie passes with pro¬ 
perty, 109 

Sale by person not the owner, 112 

Transit 

—of goods by sea, 157 


Subject-matter of contract of sale 


What can be—, 35 



bolical delivery 


See Delivery, 166 


Tender 

—of delivery, 162 

“Things attached to or for 
the land” 

Meaning of, 19 


H 



part of 


Time 


See Reasonable time 
Stipulations as to, are not condi¬ 
tions, 51 

Time of notification of particulars 
of, place, shipment, etc., 51 
Hours of delivery of goods, 146 


Title 

Transfer of—, 83 

Trade usages 

See Usage 

See Usage of trade 

—saved by the provisions of this 

Act, 236 

Evidence of—, 236 


*- 

Sale of, out of a large stock, 85 
Unascertained goods 

Sale by description—Appropriation 

appropria¬ 
tion to buyer—Implied assent, 98 
Sale of, and appropriation, 97 
Risk of—, 111 


Unpaid selling, 48, 49 
Unpaid seller 

Who is—, 169 

Right of, against goods sold, 170 
Such rights also enure to benefit of 
agent who has made himself res¬ 
ponsible for the price, 170 

See Lien of unpaid seller 
See Stoppage in transit 

Usage 

Evidence of—Admissibility, 72, 82 

Usage of trade 

See Trade usage 
Vendor 

See Sale of goods 
See Seller 

When can act as “agent of neces¬ 
sity” for vendee, 209 
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Voidable contract 

Sale by person in possession under 
—, 122 

Voidable title 

Sale or pledge under a—, 124 

Waiver, 60 
Waiver of lien 

See Lien of unpaid seller 

—express or implied, 184 

Warranty 

When condition to be treated as—, 
60 

Conditions and, 51, 55 
“Conditions” and—, 51, ^5 
“Conditions”, representations and 
fraud—General principles stated 
and illustrated, 58 
Breach of—Remedy, 214 

Wager 

Alternative price, if in the nature 

of a wager, avoids the contract, 

47 

Wharfinger 

Delivery to carrier or,—Effect of, 
152 

Words and phrases 

“Acceptance”, 129 

“Act adopting the transaction”, 106 

“Agreed to buy”, 127 

“Agreement to the contrary”, 46 

“Buildings”, 19 

“Buyer”, 11 

“Candle stick bui ldings”, 238 
“Cash on delivery”, 132 


Words and phrases”— Contd. 

“Delivery”, 11, 135 
“Destination”, 196 
“Document of title”, 14, 118 
“Document of title to goods”, 11 
“Dumb biddings”, 238 

“Fault”, 11 

“Future goods”, 11,16 

“Goods”, 11, 20 
“Good faith”, 119, 1 22 

“Have and enjoy”, 67 

“Industrial Growing Crops”, 18 
“Insolvent”. 12 
“Insolvency”. 19 

“Mercantile agent”. 12. 19, 118 
“Mock auction”, 239 

“Part delivery”, 35 
“Payment”, 129 
“Person”, 127 

“Possession of buyer or seller after 
sale”, 12 

“J rice* , 12, 20, 28, 30, 129 
“Property”, 12, 20 

“Quality of Goods”, 2, 20 

“Ready Goods”, 17, 91 
“Reasonable price”, 49 
“Reasonable time”, 49 
See Reasonable time 
“Risk”, 112 

“Seller”, 12 
“Special property”, 20 
“Specific Goods”, 12, 20, 44 
“Stock and shares”, 18 
“Stoppage in transit”, 193 

“Unascertained goods”, 195 

“Unless otherwise agreed”, 132 
“Unpaid Seller”, 169 

“Writing”, 35 
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